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U.S. Customs Service 


Treasury Decisions 


19 CFR Part 191 
(T.D. 98-16) 
RIN 1515-AB95 
DRAWBACK; CORRECTION 
AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Correcting amendments. 


SUMMARY: Customs published in the Federal Register of March 5, 
1998, a document issuing final regulations regarding drawback (T.D. 
98-16). This document contains corrections to those final regulations. 


EFFECTIVE DATE: April 6, 1998. 


FOR FURTHER INFORMATION CONTACT: Russell Berger, Regula- 
tions Branch, Office of Regulations and Rulings, (202-927-1605). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
The final regulations relating to drawback that are the subject of 
these corrections were published as T.D. 98-16 in the Federal Register 
(63 FR 10970), on March 5, 1998. Corrections to these regulations were 
published in the Federal Register on March 17, 1998 (63 FR 13105) and 
on March 31, 1998 (63 FR 15287). 


NEED FOR CORRECTIONS 


As published, it has come to Customs attention that the fina! regula- 
tions still contain errors which may prove to be misleading. This docu- 
ment corrects those errors. 


LisT OF SUBJECTS IN 19 CFR Part 191 
Canada, Commerce, Customs duties and inspection, Exports, Im- 
ports, Mexico, Reporting and recordkeeping requirements, Trade 
agreements (North American Free Trade Agreement). 
PART 191_DRAWBACK 


Accordingly, part 191, Customs Regulations (19 CFR part 191) is cor- 
rected by making the correcting amendments set forth below. 
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1. The general authority citation for part 191 continues to read as 
follows: 

Authority: 5 U.S.C. 301, 19 U.S.C. 66, 1202 (General Note 20, Harmo- 
nized Tariff Schedule of the United States), 1313, 1624. 

2. In § 191.3(a)(3), the parenthetical, “(see § 101.1(i) of this chap- 
ter)”, is revised to read, “(see § 101.1 of this chapter)”. 

3. In § 191.6(c)(3), the reference to “§ 191.32(c)(2)” is revised to read, 
“§ 191.32(c)”. 

4. In § 191.14(c)(3)(iii)(D), at the end of the penultimate sentence, im- 
mediately before the period, the following language is added: “; the 
March 20 receipt (50 units at $1.08) is not yet attributed to withdrawals 
for export”. 

5. In § 191.14(c)(3)(iv)(C), in the penultimate sentence, after the 
phrase, “February 25 (50 units at $1.05),”, the following language is 
added: “March 5 (50 units at $1.06),”. 

6. In § 191.92(g), in the first sentence, the term “stay,” is removed. 

Dated: May 13, 1998. 

HAROLD M. SINGER, 
Chief, 
Regulations Branch. 
[Published in the Federal Register, May 19, 1998 (63 FR 27489)] 


(T.D. 98-39) 


REVOCATION OF CURTIS & THOMPKINS LTD. CUSTOMS 
GAUGER APPROVAL AND LABORATORY ACCREDITATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of Customs gauger approval and labora- 
tory accreditation. 


SUMMARY: Curtis & Thompkins LTD, of Berkeley, California, a Cus- 
toms approved gauger and accredited laboratory, under Section 151.13 
of the Customs Regulations (19 CFR 151.13), was found not operating 
in compliance with Customs laws and regulations. Specifically, Curtis & 
Thompkins LTD does not have a valid bond filed with Customs as re- 
quired under Section 151.13(b)(8) of the Customs Regulations. Accord- 
ingly, pursuant to 151.13(k) of the Customs Regulations, notice is 
hereby given that the Customs commercial gauger approval and labora- 


tory accreditation of Curtis & Thompkins LTD has been revoked with 
prejudice. 


EFFECTIVE DATE: April 30, 1998. 
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FOR FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 


Dated: May 5, 1998. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Service. 


[Published in the Federal Register, May 19, 1998 (63 FR 27622)| 


(T.D. 98-40) 


REVOCATION OF CHAMBERLAIN & ASSOCIATES 
CUSTOMS GAUGER APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of Customs gauger approval. 


SUMMARY: Chamberlain & Associates, of Deer Park, Texas, a Customs 
approved gauger, under Section 151.13 of the Customs Regulations (19 
CFR 151.13), was found not operating in compliance with Customs 
laws and regulations. Specifically, Chamberlain & Associates does not 
have a valid bond filed with Customs as required under Section 
151.13(b)(8) of the Customs Regulations. Accordingly, pursuant to 
151.13(k) of the Customs Regulations, notice is hereby given that the 
Customs commercial gauger approval of Chamberlain & Associates has 
been revoked with prejudice. 


EFFECTIVE DATE: April 30, 1998. 


FOR FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 


Dated: May 5, 1998. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Service. 
[Published in the Federal Register, May 19, 1998 (63 FR 27623)] 
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(T.D. 98-41) 


REVOCATION OF TESTING LABS, CONSULTANTS & MARINE 
CUSTOMS GAUGER APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of Customs gauger approval. 


SUMMARY: Testing Labs, Consultants & Marine, of Covington, Louisi- 
ana, a Customs approved gauger, under Section 151.13 of the Customs 
Regulations (19 CFR 151.13), was found not operating in compliance 
with Customs laws and regulations. Specifically, Testing Labs, Consul- 
tants & Marine does not have a valid bond filed with Customs as re- 
quired under Section 151.13(b)(8) of the Customs Regulations. 
Accordingly, pursuant to 151.13(k) of the Customs Regulations, notice 
is hereby given that the Customs commercial gauger approval of Test- 
ing Labs, Consultants & Marine has been revoked with prejudice. 
EFFECTIVE DATE: April 30, 1998. 
FOR FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 
Dated: May 5, 1998. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 
[Published in the Federal Register, May 19, 1998 (63 FR 27623)] 


(T.D. 98-42) 


REVOCATION OF SAYBOLT-HEINRICI, INC. CUSTOMS 
GAUGER APPROVAL AND LABORATORY ACCREDITATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of Customs gauger approval and labora- 
tory accreditation. 


SUMMARY: Saybolt-Heinrici, Inc. of Pasadena, Texas, a Customs ap- 
proved gauger and accredited laboratory, under Section 151.13 of the 
Customs Regulations (19 CFR 151.13), was found not operating in com- 
pliance with Customs laws and regulations. Specifically, Saybolt-Hein- 
rici, Inc. does not have a valid bond filed with Customs as required 
under Section 151.13(b)(8) of the Customs Regulations. Accordingly, 
pursuant to 151.13(k) of the Customs Regulations, notice is hereby giv- 
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en that the Customs commercial gauger approval and laboratory ac- 
creditation of Saybolt-Heinrici, Inc. has been revoked with prejudice. 


EFFECTIVE DATE: April 30, 1998. 


FOR FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 

Dated: May 5, 1998. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Service. 
[Published in the Federal Register, May 19, 1998 (63 FR 27623)] 


(T.D. 98-43) 


REVOCATION OF MARINE CONTROL SURVEYORS, INC. 
CUSTOMS GAUGER APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of Customs gauger approval. 


SUMMARY: Marine Control Surveyors, Inc., of Groves, Texas, a Cus- 
toms approved gauger, under Section 151.13 of the Customs Regula- 
tions (19 CFR 151.13), was found not operating in compliance with 
Customs laws and regulations. Specifically, Marine Control Surveyors, 
Inc. does not have a valid bond filed with Customs as required under 
Section 151.13(b)(8) of the Customs Regulations. Accordingly, pur- 
suant to 151.13(k) of the Customs Regulations, notice is hereby given 
that the Customs commercial gauger approval of Marine Control Sur- 
veyors, Inc. has been revoked with prejudice. 


EFFECTIVE DATE: April 30, 1998. 


FOR FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 


Dated: May 5, 1998. 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientijic Service. 


{Published in the Federal Register, May 19, 1998 (63 FR 27622)] 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 21, MAY 27, 1998 


(T.D. 98-44) 


REVOCATION OF TECHNICAL & ENVIRONMENTAL SERVICES 
CUSTOMS GAUGER APPROVAL AND LABORATORY ACCREDI- 
TATION 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of Customs gauger approval and labora- 
tory accreditation. 


SUMMARY: Technical & Environmental Services, of Houston, Texas, a 
Customs approved gauger and accredited laboratory, under Section 
151.13 of the Customs Regulations (19 CFR 151.13), was found not op- 
erating in compliance with Customs laws and regulations. Specifically, 
Technical & Environmental Services does not have a valid bond filed 
with Customs as required under Section 151.13(b)(8) of the Customs 
Regulations. Accordingly, pursuant to 151.13(k) of the Customs Regu- 
lations, notice is hereby given that the Customs commercial gauger ap- 
proval and laboratory accreditation of Technical & Environmental 
Services has been revoked with prejudice. 


EFFECTIVE DATE: April 30, 1998. 


FOR FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 
Dated: May 5, 1998. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Service. 


[Published in the Federal Register, May 19, 1998 (63 FR 27623)] 
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(T.D. 98-45) 


REVOCATION OF INERT GAS SERVICES, INC. 
CUSTOMS GAUGER APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of Customs gauger approval. 


SUMMARY: Inert Gas Services, Inc., of Pasadena, Texas, a Customs ap- 
proved gauger, under Section 151.13 of the Customs Regulations (19 
CFR 151.13), has requested that the U.S. Customs Service revoke its 
gauger approval. Accordingly, pursuant to 151.13(f) of the Customs 
Regulations, notice is hereby given that the Customs commercial gaug- 
er approval of Inert Gas Services, Inc. has been revoked without preju- 
dice. 

EFFECTIVE DATE: April 30, 1998. 


FOR FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
vice, 1300 Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
at (202) 927-1060. 
Dated: May 6, 1998. 
GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 
{Published in the Federal Register, May 19, 1998 (63 FR 27622)]| 


(T.D. 98-46) 


REVOCATION OF 3D MARINE, USA CUSTOMS 
GAUGER APPROVAL 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of Customs gauger approval. 


SUMMARY: 3D Marine, USA, of Houston, Texas, a Customs approved 
gauger, under Section 151.13 of the Customs Regulations (19 CFR 
151.13), has requested that the U.S. Customs Service revoke its gauger 
approval. Accordingly, pursuant to 151.13(f) of the Customs Regula- 
tions, notice is hereby given that the Customs commercial gauger ap- 
proval of 3D Marine, USA, has been revoked without prejudice. 


EFFECTIVE DATE: April 30, 1998. 
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FURTHER INFORMATION CONTACT: Mr. Michael Parker, Sci- 
ence Officer, Laboratories and Scientific Services, U.S. Customs Ser- 
Pennsylvania Ave., NW, Suite 5.5-B, Washington, DC 20229 
127-1060 
May 6, 1998 


GEORGE D. HEAVEY, 
Director, 
Laboratories and Scientific Services. 


Federal Register, May 19, 1998 (63 FR 27623) 


(T.D. 98-47 


BONDS 

APPROVAL TO USE AUTHORIZED FACSIMILE SIGNATURES AND SEALS 

The use of facsimile signatures and seals on Customs bonds by the fol- 
lowing corporate surety has been approved effective this date: 

Chatham 


Reinsurance Corporation 
d 


Authorized facsimile signature on file for: 


Christine L. Wolfe, Attorney-in-Fact 


[he corporate surety has provided the Customs Service with a copy of 
the signature to be used, a copy of the corporate seal, and a certified copy 
of the corporate resolution agreeing to be bound by the facsimile signa- 
tures and seals. This approval is without prejudice to the surety’s right 
to affix signatures and seals manually. 


Date: May 13, 1998 


JERRY LADERBERG 
Chief, 
Entry Procedures and Carriers Branch. 


Published in the Federal Register, May 19, 1998 (63 FR 27624)] 





U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY. 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, May 13, 1998. 
The following documents of the United States Customs Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
PATRICIA TODARO, 
(for Stuart P. Seidel, Assistant Commissioner, 
Office of Regulations and Rulings.) 


REVOCATION OF RULING LETTER RELATING TO TARIFF 
CLASSIFICATION OF (+)-DI-O-P-TOLUOYL-D-TARTARIC ACID 

AGENCY: US. Customs Service, Department of the Treasury. 
ACTION: Notice of revocation of a tariff classification ruling letter. 
SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling pertaining to the tariff classifica- 
tion of (+)-DI-O-P-Toluoyi-D-Tartaric Acid. 
EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 27, 1998. 
FOR FURTHER INFORMATION CONTACT: Robert Cascardo, Gen- 
eral Classification Branch, Office of Regulations and Rulings (202) 
927-2402. 


SUPPLEMENTARY INFORMATION: 
BACKGROUND 


On April 8, 1998, Customs published in the CUSTOMS BULLETIN, Vol- 
ume 32, Number 14, a notice of a proposal to revoke NY B83470, dated 
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April 11, 1997, which held that the (+ )-DI-O-P-Toluoyl-D-Tartaric Acid 
was classifiable in subheading 2918.13.5000, Harmonized Tariff Sched- 
ule of the United States (HTSUS), the provision for other carboxylic 
acids with alcohol function but without other oxygen function, their an- 
hydrides, halides, peroxides, peroxyacids and their derivatives: salts 
and esters of tartaric acid. No comments were received in response to 
the notice 

Pursuant to section 625(c)(1), Tariff Act of 19380 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking NY B83470 to reflect the proper classifica- 
tion of the subject (+)-DI-O-P-Toluoyl-D-Tartaric Acid in subheading 
2918.19.2000, HTSUS, the provision for other carboxylic acids with al- 
cohol function but without other oxygen function, their anhydrides, ha- 
lides, peroxides, peroxyacids and their derivatives: other: aromatic: 
other: products described in additional U.S. note 3 to section VI. HQ 
960536, revoking NY B83470, is set forth in the attachment to this doc- 
ument. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625 does 
not constitute a change in practice or position in accordance with sec- 
tion 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 11, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT } 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
Washington, DC, May 11, 1998. 
CLA-2 RR:CR:GC 960536 RC 
Category: Classification 
Tariff No. 2918.19.2000 
Mr. JOSEPH J. CHIVINI 
AUSTIN CHEMICAL COMPANY, INC 
1565 Barclay Boulevard 
Buffalo Grove, IL 60089-4537 
Re: Revocation of NY B83470; (+)-DI-O-P-Toluoyl-D-Tartaric Acid. 
DEAR Mk. CHIVINI 
We have been asked to reconsider NY B83470, dated April 11, 1997. This ruling, issued to 
you on behalf of your company, concerns the classification of (+)-DI-O-P-Toluoyl-D-Tar- 
taric Acid under the Harmonized Tariff Schedule of the United States (HTSUS). This let- 


ter is to inform you that NY B83470 no longer reflects the views of the U.S. Customs 
Service. 
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Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended by section 623 of 
Title VI (Customs Modernization) of the North American Free Trade Agreement Imple- 
mentation Act, Pub. L. 103-182, 107 Slat. 2057, 2186 (1993), notice of the proposed revoca- 
tion of NY B83470 was published on April 8, 1998, in the CUSTOMS BULLETIN, Volume 32, 
Number 14. No comments were received in response to the notice. The following repre- 
sents our position. 


Facts 
In NY B83470, Customs classified (+)-DI-O-P-Toluoyl-D-Tartaric Acid (CAS # 


32634-68-7) in subheading 2918.13.5000, HTSUS, the provision for other carboxylic acids 
with alcohol function but without other oxygen function, their anhydrides, halides, perox- 
ides, peroxyacids and their derivatives: salts and esters of tartaric acid, dutiable at the rate 
of 4.4 percent ad valorem (1997). Analysis by the Customs laboratory indicates the (+ )-DI- 
O-P-Toluoyl-D-Tartaric Acid is not a salt or ester of tartaric acid as originally ruled in NY 
B83470, classifiable in subheading 2918.13.5000, HTSUS, but rather an ester of an aro- 
matic polycarboxylic acid 


Issue 


What is the proper tariff classification of the (+)-Dl-O-P-Toluoyl-D-Tartaric Acid under 
the HTSUS? 


Law and Analysis: 

Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRIs). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 
require, the remaining GRIs may then be applied. GRI6 provides that the GRIs apply inthe 
same fashion to subheadings within the same heading. 

Chapter 29 Note 5(a) states that esters of acid-function compounds of sub-Chapters I to 
VII with organic compounds of these sub-Chapters are to be classified with that compound 
which is classified in the heading which occurs last in numerical order in these sub-Chap- 
ters. 

The(+)-DI-O-P-Toluoyl-D-Tartaric Acid is not a salt or ester of tartaric acid as originally 
ruled in 2918.13.5000, HTSUS. Analysis by the Customs laboratory indicates the (+ )-DI- 
O-P-Toluoyl-D-Tartaric Acid is an ester of an aromatic polycarboxylic acid, classifiable in 
2917.39.3000, HTSUS, and a derivative ofa carboxylic acid with alcohol function (tartaric 
acid). 

Therefore, we find that (+ )-DI-O-P-Toluoyl-D-Tartaric Acid is properly classified in sub- 
heading 2918.19.2000, HTSUS, the provision for other carboxylic acids with alcohol func- 
tion but without other oxygen function, their anhydrides, halides, peroxides, peroxyacids 
and their derivatives: other: aromatic: other: products described in additional U.S. note 3 
to section VI. 


Holding: 

The (+)-DI-O-P-Toluoyl-D-Tartaric Acid is properly classifiable in subheading 
2918.19.2000, HTSUS, as a derivative of a carboxylic acid with alcohol function (tartaric 
acid). The applicable rate of duty in 1998 is 10.7 percent ad valorem 

Pursuant to 19 U.S.C. 1625, NY B83470, dated April 11, 1997, is revoked. 

In accordance with 19 U.S.C. 1625, this ruling will become effective 60 days from its pub- 
lication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 
1625 does not constitute a change of practice or position in accordance with section 
177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1) 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 
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PROPOSED MODIFICATION OF RULING LETTER RELATING 
TO TARIFF CLASSIFICATION OF DOLL ACCESSORIES 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of tariff classification ruling 
letter 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain doll accessories under the Harmonized Tariff 
Schedule of the United States (HTSUS). Comments are invited on the 
correctness of the proposed ruling. 


DATE: Comments must be received on or before June 26, 1998. 


ADDRESS: Written comments (preferably in triplicate) are to be ad- 
dressed to U.S. Customs Service, Office of Regulations and Rulings, 
Attention: Commercial Rulings Division, 1300 Pennsylvania Avenue, 
N.W,, Washington, D.C. 20229. Comments submitted may be inspected 
at the same address. 


FOR FURTHER INFORMATION CONTACT: Mary Beth McLough- 


lin, General Classification Branch (202) 927-2404 
SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 US.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to the tariff 
classification of certain doll accessories under the HTSUS. Comments 
are invited on the correctness of the proposed ruling. 

In New York Ruling Letter (NYRL) A88584 dated November 7, 1996, 
Customs classified a variety of articles sold in the American Girls 
Collection, including articles identified as a sewing kit, nosegay, cloth 
basket lining and folder. The components of the sewing kit were classi- 
fied separately, the nosegay was classified as an artificial flower, the 
cloth basket lining as a textile article and the folder as an article of plas- 
tic. NYRL A88584 is set forth as Attachment A to this document. 

The dolls of the American Girls Collection are each representative of 
a particular time period in American history. The subject articles were 
designed by the importer’s in-house design team as miniature replicas 
of real-life historically accurate articles. The articles have been sized to 
fit proportionally with their corresponding doll. The sewing kit in- 
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cludes an instruction sheet together with a needle, wooden quilting 
loop, embroidery thread, doll quilt, and 3 textile hearts to construct a 
quilt. The nosegay consists of 12 textile wound pink ribbon roses of 
man-made fiber attached to wire and paper stems which are wrapped 
together with three felt leaves to make a bouquet. Paper lace surrounds 
the base of the stems. The cloth basket lining is an oval-shaped black 
and white checkered cloth measuring approximately 5 inches x 4% in- 
ches. It is hemmed with a string running through the hem for closure. 
The folder measures 4% inches x 6 inches when folded. Each end has a 
nylon handle. The folder has no closure. Inside are a plastic pouch and 
two bands to hold various doll hair accessories. All of the articles are de- 
signed, produced, advertized and sold exclusively as accessories for a 
specific doll of the American Girls Collection. 

Upon further examination, we are of the opinion that these articles 
are classifiable as accessories to dolls. In Headquarters Ruling Letter 
(HRL) 950695 dated July 21, 1992, we stated that an accessory is de- 
fined as a thing of secondary importance; an object or device not essen- 
tial in itself but adding to the convenience or effectiveness of something 
else. Among other things, accessories may widen the range of uses of the 
main article. This concept was further refined in HRL 952942, dated 
April 27, 1993, in which we stated that to determine whether an article 
is an accessory, its nature, function, and purpose must be examined in 
relation to the article to which it is attached or designed to serve. The 
subject articles add to the effectiveness of, and are designed to serve only 
the dolls of the American Girls Collection. The nature, function, and 
purpose of the subject articles indicate that they are accessories to dolls. 

Therefore, Customs intends to modify NYRL A88584 to reflect the 
proper classification of the doll accessories under subheading 
9502.99.00, HTSUS, which provides for “[dJolls representing only hu- 
man beings and parts and accessories thereof: [p]arts and accessories: 
[o]ther.” Proposed HRL 960194 modifying NYRL A88584 is set forth in 
Attachment B to this document. 

Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or after the date of publication of this notice. 


Dated: May 12, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY. 
US. Customs SERVICE, 
New York, November 7, 1996. 
CLA-2-95:RR:NC:2:225 A88584 
Category: Classification 
Tariff No. 3926.90.9890, 4417.00.8090, 
4911.99.6000, 6217.10.9030, 
6307.90.9989, 6702.90.3500, 
7319.10.0000, and 9503.90.0030 
ROBERT L. EISEN 
KAREN BYSIEWICZ 
COUDERT BROTHERS 
1114 Avenue of the Americas 
New York, NY 10036-7703 


Re: The tariff classification of various items for the “American Girl Collection” from 
China. 


DEAR Mk. EISEN AND MS. BySIEWICZ 

In your letter dated October 11, 1996 you requested a classification ruling on behalf of 
your client Pleasant Company. 

The following items were submitted with your inquiry and are returned as requested: 


(1) Sewing Set, product code KBAG, consisting ofa needle, a wooden quilting loop, em- 
broidery thread, doll quilt, three textile hearts to be sewn onto the doll quilt and an 
instruction sheet. 

(2) Rosebud Hairdress Circlet, product code SBO which consists of a 27 inch long nar- 
row ribbon with eight textile rosebuds in the center book ended with two narrow fabric 
textile bows. 

(3) Flower Nosegay, product code SBAP used as part of a child’s “Party Treats Birth- 
day Set” which consists of twelve textile wound pink ribbon of man-made fiber at- 
tached to wire and paper stems, wrapped together with three felt leaves to make a 
“bouquet.” Paper lace surrounds the base of the stems. 

(4) Doll’s Hair Accessory Carrying Case, product code GTAS, which is used by a child 
to store all of the various hair ornaments of her dolls. The item is a folder, with a nylon 
handle on each end, which measures 4% x 6 inches in its folded condition. The folder 
does not contain any closure to secure it in a closed position. The inside of the folder 
contains a clear plastic envelope which closes with a snap and is designed to hold doll 
hair clips, barrettes, and other doll hair accessories. There are also two elastic bands 
designed to hold doll hair-slides, and doll hair rods. 

(5) Toy Cloth Basket Lining, product code KAAN, for a very small basket. The black 
and white checkered cloth is oval-shaped, approximately 5 x 4’ inches, is hemmed 
with a string running through the hem for closure. 


All of the items are imported in bulk and will be packaged in the United States with other 
items. With the exception of the Hair Accessory folder, the finished products are sold as 
accessories to dolls. The Hair Accessory Case is for a child so that she can organize, store 
and occasionally transport her doll’s hair ornaments. 

The importer of record sells dolls and doll accessories; girl’s clothing and accessories; 
carrying cases, books, and craft kits among other things. 

Customs must classify items in their imported condition by operation of the GRIs. Only 
one item is a toy in its own right—the doll bedding. All the other items are classified in dif- 
ferent headings in the tariff as they are neither so dedicated nor put up in a manner (in 
their imported condition) clearly indicating their use as a toy. 


Product KBAG is classified in the following manner: 


The applicable subheading for the needle will be 7319.10.0000, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Sewing needles, * * *: Sewing, 
darning or embroidery needles. The duty rate will be free. 

The applicable subheading for the toy quilt will be 9503.90.0030, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Other toy; * * *: Other. Other: 
Other toys (except models), not having a spring mechanism. The duty rate will be free. 
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The applicable subheading for the wooden loop will be 4417.00.8090, Harmonized Tariff 
Schedule of the United States (HTS), which provides for Tool, * * * of wood: Brooms * * * 
Paint brush * * * Other. Toll handles. Other. The duty rate will be 6.8 percent ad valorem. 

The applicable subheading for the instruction sheet will be 4911.99.6000, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Other printed matter * * *: 
Trade advertising material * * *. Other: Pictures, * * *: Other: International customs 
forms * * * Other: Printed on paper in whole or in part by a lithographic process. The duty 
rate will be 0.3 percent ad valorem. 

The applicable subheading for the thread could not be determined. The following infor- 
mation is necessary to determine classification: 

. the percent of the fiber content by weight 
. whether staple fiber or filament type 

The applicable subheading for the three textile hearts will be 6307.90.9989, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Other made up articles 
* * *: Floorcloths, * * *: Lifejackets * * * Other: Labels. Cords * * * Corset lacings, * * * 
Other: Surgical drapes: Toys for pets, * * * Wall banners, * * * Other: Surgical towels; 
* * * Other. National flags: Other: Other * * * Other * * * Furniture * * * Furniture * * * 
Other. The duty rate will be 7 percent ad valorem 
Product SBO is classified in the following manner: 

The applicable subheading for the Rosebud Circlet will be 6217.10.9030, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Other made up clothing ac- 
cessories; parts of garments or of clothing accessories, other than of heading 6212: Acces- 
sories: Containing 70 percent * * * Other. Of cotton. Of wool * * * Of man-made fibers. 
The duty rate will be 15.3 percent ad valorem. 

6217.10.9030 falls within textile category designation 659. Based upon international tex- 
tile trade agreements products of China are subject to quota and the requirement of a visa. 

Thedesignated textile and apparel categories may be subdivided into parts. Ifso, visaand 
quota requirements applicable to the subject merchandise may be affected. Part categories 
are the result of international bilateral agreements which are subject to frequent renegoti- 


ations and changes. To obtain the most current information available, we suggest that you 
check, close to the time of shipment, the Status Report on Current Import Quotas (Re- 
straint Levels), an internal issuance of the U.S. Customs Service, which is available for in- 
spection at your local Customs office. 


Product SPAB is classified in the following manner: 
The applicable subheading for the Flower Nosegay will be 6702,90,3500, Harmonized 
Tariff Schedule of the United States (HTS), which provides for Artificial flowers, foliage 


and fruit and parts thereof; * * *: Of plastics: Of Other materials: Of feathers. Other: Of 
man-made fibers. The duty rate will be 9 percent ad valorem. 


Product GTAS is classified in the following manner: 


The applicable subheading for the Doll’s Hair Accessory Carrying Case (storage folder) 
will be 3926.90.9890, Harmonized Tariff Schedule of the United States (HTS), which pro- 
vides for Other articles of plastics and articles of other materials of headings 3901 to 3914: 
Other: Other: Other. The duty rate will be 5.3 percent ad valorem. 


Product KAAN is classified in the following manner: 


The applicable subheading for the Cloth Basket Lining will be 6307.90.9989, Harmo- 
nized Tariff Schedule of the United States (HTS), which provides for Other made up ar- 
ticles * * * : Floorcloths, * * *: Lifejackets * * * Other: Labels. Cords * * * Corset lacings, 
* * * Other: Surgical drapes: Toys for pets, * * * Wall banners, * * * Other: Surgical tow- 
els; * * * Other. National flags: Other: Other * * * Other * * * Furniture * * * Furniture 
* * * Other. The duty rate will be 7 percent ad valorem. 

This ruling is being issued under the provisions of Part 177 of the Customs Regulations 
(19 C.ER. 177). 

A copy of the ruling or the control number indicated above should be provided with the 
entry documents filed at the time this merchandise is imported. If you have any questions 
regarding the ruling, contact National Import Specialist Alice Wong at 212-466-5538. 

ROGER J. SILVESTRI, 
National Commodity, 
Specialist Division. 
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ATTACHMENT B} 


DEPARTMENT OF THE TREASURY. 
U.S. CUSTOMS SERVICE 
Washington, DC. 


CLA-2 RR:CR:GC 960194 MMC 
Category: Classification 
Tariff No. 9502.99.00 


SYSIEWIC 


BROTHERS 


A88584 modified; sewing kit, nosegay, cloth basket lining and folder; compo- 
nents to various retail packages sold as accessories to dolls of the American Girls 
Collection 


DEAR MR. EISEN AND Ms. BYSIEWICZ 

This is in reference to your letter of February 7, 1997, on behalf ofthe Pleasant Company, 
requesting reconsider ation of New York Ruling Letter (NYRL) A88584 dated November 7, 
1996, classifying a variety of articles sold in the American Girls Doll Collection under the 
Harmonized Tariff Schedule of the United States (HTSUS). Among them were articles 
identified as a sewing kit, nosegay, cloth basket lining and folder. n NYRL A88584 the com- 
ponents of the sewing kit were classified separately, the nosegay was classified as an artifi 
cial flower, the cloth basket lining as a textile article and the folder as an article of plastic. 
You are now requesting reconsideration of the classification of these articles claiming the 
sewing kit is a toy set and that the other articles are parts and accessories to toys sets. 

Samples as well as company literature were submitted with your initial request. In i 
paring this ruling, we have also considered the ar guments you presented at a December 3 
1997, meeting as well as your additional written submission of January 23, 1998. 


Facts 
Che articles are described as follows: 


1) A sewing kit which includes an instruction sheet together with components (a 
needle, wooden quilting loop, embroidery thread, doll quilt, and 3 textile hearts) to 
construct a quilt for the “Kristin” doll of the American Girls Collection. After importa- 
tion, the sewing kit is combined with a hand carved wooden salt box containing field 
flowers, imitation strawberries and an imitation cake on a wooden platter to form an 
item identified as KBAP “Kirstin’s Party Treats.” “Kristin’s Party Treats” is adver- 
tized and sold exclusively as an accessory to the “Kristin” doll of the American Girls 
Collection. 

(2) A nosegay which consists of 12 textile wound pink ribbon roses of man-made fiber 
attached to wire and paper stems which are wrapped together with three felt leaves to 
make a bouquet. Paper lace surrounds the base of the stems. The article is sized so that 
it appears to be nosegay bouquet for the “Samantha” doll. After importation the nose- 
gay will be combined with 4 imitation petit fours on a gold rimmed platter, two ice 
cream bombes, two fans, and an acrylic “favor” holder. The complete combination of 
goods is identified as SBAP “Samantha’s Party Treats.” “Samantha’s Party Treats” is 
advertized and sold exclusiv. ely as an accessory to the “Samantha” doll of the Ameri- 
can Girls Collection. 
(3) A black and white checkered, oval-shaped cloth basket lining which measures 
approximately 5 inches x 44 inches. It is hemmed, with a string running through the 
hem for closure. After importation, the cloth basket lining will be placed in the “bait 
basket” which is combined with 3 imitation grasshoppers, a tiny imitation green frog, 
imitation trout, imitation fishing pole and wicker basket modeled after an early fish- 
ing creel. This complete combination of goods is identified as KAAN “Fishing Set.” 
The “Fishing Set” is advertized and sold exclusively as an accessory to the “Kristin” 
doll of the American Girls Collection. 
(4) A folder identified as a carrying case for doll hair accessories. It measures 41% inch- 
es x 6 inches when folded. Each end has a nylon handle. The folder has no closure. In- 
side are a plastic pouch and two bands to hold various doll hair accessories. After 
importation, the folder is combined with 8 elastic pony-Os, 6 twisty rollers, 3 butterfly 
clips, 2 sparklettes 1 piggy flip, and 1 pony-S to create item GTAS which is identified as 
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“Hairdo Helper Hardware Kit” and is advertized and sold exclusively with the “Ameri- 
can Girl of Today” doll of the American Girls Collection. 

Each doll of the American Girls Collection is representative ofa particular time period in 
American history. The subject articles were designed by the importer’s in-house design 
team as miniature replicas of real-life historically accurate articles and are sized to fit pro- 
portionally with their corresponding doll. Once the importer’s product designers have ar- 
rived at a design idea for a specific item, they seek a supplier or manufacturer overseas who 
will produce the item to the importer’s specifications. 

After importation, the articles are combined with others as described above and then 
sold exclusively through the importer’s catalog. The catalog is the exclusive vehicle for the 
marketing and advertising for all of the importer’s products. 


Issue: 


Whether the imported articles are accessories to dolls, accessories to toys sets or classifi- 
able according to their constituent materials. 


Law and Analysis: 


Classification under the HTSUS is made in accordance with the General Rules of Inter- 
pretation (GRI’s). The systematic detail of the HTSUS is such that virtually all goods are 
classified by application of GRI 1, that is, according to the terms of the headings of the tariff 
schedule and any relative Section or Chapter Notes. In the event that the goods cannot be 
classified solely on the basis of GRI 1, and if the headings and legal notes do not otherwise 


require, the remaining GRI’s may then be applied. The following headings are under con- 
sideration: 


3926 Other articles of plastics and articles of other materials of headings 3901 to 
3914 
4417 Tools, tool bodies, tool handles, broom or brush bodies and handles, of wood; 
boot or shoe lasts and trees, of wood 
4911 Other printed matter, including printed pictures and photographs 
6217 Other made up clothing accessories; parts of garments or of clothing accesso- 
ries, other than those of heading 6212 
6307 Other made up articles, including dress patterns 
6702 Artificial flowers, foliage and fruit and parts thereof; articles made of artifi- 
cial flowers, foliage or fruit 
7319 Sewing needles, knitting needles, bodkins, crochet hooks, embroidery stilet- 
tos and similar articles for use in the hand, of iron or steel; safety pins and 
other pins of iron or steel, not elsewhere specified or included 
9502 Dolls representing only human beings and parts and accessories thereof 
9503 Other toys; reduced-size (“scale”) models and similar recreational models, 
working or not; puzzles of all kinds; parts and accessories thereof 

Note 2(v) to Chapter 39 and Note 1(p) to Chapter 44, both state, that: “[t]his chapter 
does not include: * * * [a]rticles of chapter 95 (for example, toys, games, sports equip- 
ment).” Note 1(c) to Chapter 49, states, that: “[t]his chapter does not cover: (c) [p]laying 
cards or other goods of chapter 95.” Section XI of the HTSUS, covers textiles and textile 
articles and includes Chapters 50 through 63 of the HTSUS. Note 1(t) to Section XI states, 
in pertinent part, that: “[t]his section does not cover: * * * (t) [a]rticles of Chapter 95 (for 
example, toys, games, sports requisites and nets)* * *” Note 1(e) to Chapter 67 states that: 
“(t]his chapter does not cover: (e) [tloys, sports equipment, or carnival articles (chapter 
95).” Finally, Note 1(1) to Section XV, which includes Chapter 73, states that: “[t]his section 
does not cover: (1) [a]rticles of chapter 95 (for example, toys, games, sports equipment).” 
Therefore, if the subject articles are described by any heading of Chapter 95, the various 
section and chapter notes indicate that the articles are excluded from classification in 
Chapters 39, 44, 49, 62, 63, 67, or 73. Accordingly, we must first determine if the subject 
articles are described by a either heading 9502 or 9503, HTSUS. As heading 9502 is a more 
specific provision, we shall examine it first. 

Headquarters Ruling Letter (HRL) 950695, dated July 21, 1992, concerned the classifi- 
cation ofa musical mechanism sold with a doll which was designed to incorporate the musi- 
cal unit in its body and play a lullaby when activated. In that ruling, we stated that an 
accessory is defined as a thing of secondary importance; an object or device not essential in 
itself, but adding to the convenience or effectiveness of something else. Among other 
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things, accessories may widen the range of uses of the main article. Because the musictial 
f, added to the effectiveness and widened the range of use of the doll and by its partic 

ape and size, conveniently fit in the zipper compartment of the back of the doll, it 

sified as an accessory to a doll. This concept was further refined in HRL 952942, 

dated April 27, 1993, in which we stated that to determine whether an article is an accesso 
ry, its nature, function, and purpose must be examined in relation to the article to which it 

s attached or designed to serve 
The samples, literature and submissions in this case, all clearly demonstrate that the 
subject articles add to the effectiveness of, and are designed to serve only the dolls of the 
American Girls Collection. The nature, function, and purpose of the articles indicate that 
they are accessories to dolls. All of the articles arespecifically designed, produced, adver 
tized and sold for a singular use with a particular doll of the American Girls Collection 
Each of the articles is an imitation of an actual article from a specific time period which 
corresponds to the doll that represents that time period. Moreover, the articles have been 
specifically proportioned to doll size. 

As the importer has demonstrated that the nature, function, and purpose of the subject 
articles is to solely add to the effectiveness of the dolls of the American Girls Collection, we 
hat the articles are classifiable under subheading 9502.99.00 as “[d]olls representing 
only human beings and parts and accessories thereof: [p]arts and accessories: [o]ther.” Be- 
cause heading 9502 is more specific than heading 9503, HTSUS, heading 9503 need not be 
considered. As the articles are described by Chapter 95, various section and chapter notes 
indicate that the articles are excluded from classification in Chapters 39, 44, 49, 62, 63, 67, 


"40 
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The sewing kit, nosegay, cloth basket lining and folder are classifiable under subheading 
9502.99.00, HTSUS, which provides for “[dJolls representing only human beings and parts 
and accessories thereof: [p]arts and accessories: [o]ther.” The applicable rate of duty is 
iree 

NYRL A88584 dated November 7, 1996, is modified to reflect this ruling. 

JOHN DURANT. 
Director, 
Commercial Rulings Division 


REVOCATION OF RULING LETTERS RELATING TO 
TARIFF CLASSIFICATION OF WOMEN’S KNIT GARMENTS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking two rulings pertaining to the tariff classi- 
fication of women’s knit garments. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 27, 1998. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Textiles Branch, (202) 927-1368. 
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SUPPLEMENTARY INFORMATION: 
BACKGROUND 

On March 25, 1998, Customs published a notice in the CUSTOMS BUL- 
LETIN, Volume 32, Number 12, proposing to revoke two rulings relating 
to the tariff classification of women’s knit garments. Comments were 
invited on the correctness of the proposed rulings. No comments were 
received. 

In a ruling from Customs Houston Port, PD A83049, dated May 14, 
1996, the article identified as Style 74998, a woman’s knit pullover of 
65 percent polyester and 35 percent cotton, was held to be classifiable 
under subheading 6110.30.3055, Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA), which provides for “Sweaters, 
pullovers, sweatshirts, waistcoats (vests) and similar articles, knitted 
or crocheted: Of man-made fibers: Other: Other: Other; Other: Other: 
Women’s or girls’.” 

In Customs New York Ruling (NY) A84529, dated July 5, 1996, Cus- 
toms classified an article identified as Style LT-1044, a woman’s pull- 
over of cotton knit fabric, fully napped inside and consisting of 
65 percent polyester and 35 percent cotton, under subheading 
6104.43.2010, HTSUSA, the provision for “Women’s or girls’ suits, en- 
sembles, suit-type jackets, blazers, dresses, skirts, divided skirts, trou- 
sers, bib and brace overalls, breeches and shorts (other than 
swimwear), knitted or crocheted: Dresses: Of synthetic fibers: Other; 
Women’s.” 

At this time, Customs has determined that the items identified in the 
aforementioned rulings as Style 74998 and LT-1044, are properly clas- 
sified in subheading 6108.32.0010, HTSUSA, as “Women’s or girls’ 
slips, petticoats, briefs, panties, nightdresses, pajamas, negligees, bath- 
robes, dressing gowns and similar articles, knitted or crocheted: Night- 
dresses and pajamas: Of man-made fibers; Women’s.” The subject items 
are designed as large over-sized nightshirts with a shirt-tail effect at the 
hem and ample stretch and roominess in the collar, shoulder, sleeves, 
and body of the garment, making the garments more appropriate for a 
private activity inside the home rather than informal social occasions 
inside or outside the house. This determination was, in part, based on 
the recent case of International Home Textile, Inc. v. United States, Slip 
Op. 97-31, March 18, 1997, wherein the court held that in order to be 
classified as sleepwear, certain loungewear items must share that essen- 
tial character of being for a “private activity”, e.g., sleeping. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking rulings PD A83049 and NY A84529 to re- 
flect the proper classification of the subject items under subheading 
6108.32.0010, HTSUSA. 
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HQ 959843, revoking PD A83049 and NY A84529, is set forth as the 
“Attachment” to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 6, 1998. 


MARVIN AMERNICK 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY. 
US. CusToMS SERVICE, 
Washington, DC, May 6, 1998. 
CLA-2 RR:CR:TE 959843 ASM 
Category: Classification 
Tariff No. 6108.32.0010 
Ms. NANCY FIFE 
MANAGER, IMPORT COSTS 
SEARS ROEBUCK AND CO 
3333 Beverly Rd., BC 217A 
Hoffman Estates, IL 60179 


Re: Revocation of PD A83049 and NY A84529 Concerning Women’s Knit Garments; 
Nightwear vs. Outerwear. 


DEAR AREA DIRECTOR 

This letter concerns the revocation of Port Director Ruling (PD) A83049, May 14, 1996, 
and New York Ruling (NY) A84529, July 5, 1996, concerning the classification women’s 
pullovers and dresses. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of PD A83049 and NY A84529 was published on March 25, 1998, in the 
CUSTOMS BULLETIN, Volume 32, Number 12. 

Facts: 

Style 74998 is awoman’s pullover of 65 percent polyester and 35 percent cotton knit fab- 
ric, fully napped inside. The garment is 36 inches long and has a ribbed crewneck, long 
sleeves with ribbed cuffs, shirttail bottom, as well as appliques on the chest which depict a 
cap, owl, and snowflake along with the words “acold winter’s night.” In Ruling PD A83049, 
Customs determined that the item was properly classifiable under subheading 
6110.30.3055, Harmonized Tariff Schedule of the United States Annotated (HTSUSA), 
which is the provision for sweaters, pullovers, sweatshirts, waistcoats (vests) and similar 
articles, knitted or crocheted, of man-made fibers, other, women’s or girls. 

Style LT-1044 is also designed as a woman’s pullover and is constructed of 65 percent 
polyester and 35 percent cotton knit fabric, fully napped inside. The length is somewhat 
longer at 48 inches; however, in all other respects, it is identical to Style 74998, described 
above. In NY A84529, Customs classified the item under subheading 6104.43.2010, HTSU- 
SA, the provision for women’s dresses, knit, of synthetic fibers, other. 

It is Sears position that both items should be classified as women’s knit nightdresses, of 
man-made fibers under subheading, 6108.31.0010, HTSUSA. Sears contends that the 
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nightshirts would be designed, displayed, and sold in the nightwear/robe/loungewear area 
of the intimate apparel section of Sears stores. Sears also states that similar articles are 
advertised and described as “novelty loungers and sleepshirts” in their promotional litera- 
ture. 


Issue: 
Whether the proper tariff classification under the HTSUSA for these women’s garments 


is under the provisions for women’s knit pullovers and dresses or the provision for 
women’s knit nightdresses. 


Law and Analysis: 

Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRI’s). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes. Merchandise that cannot 
be classified in accordance with GRI 1 is to be classified in accordance with subsequent 
GRI’s taken in order. The Explanatory Notes to the HTSUSA (ENs), although not disposi- 
tivenor legally binding, provideacommentary on the scope of each heading of the HTSUSA 
and are generally indicative of the proper interpretation of these headings. See T.D. 89-80, 
54 Fed. Reg. 35127, 35128, (August 23, 1989). 

In order to determine whether or not the garments are sleepwear, Customs considers the 
factors discussed in two decisions of the Court of International Trade. In Mast Industries, 
Inc. v. United States, 9 CIT 549, 552 (1985), aff'd 786 F2d 1144 (CAFC, April 1, 1986) the 
Court dealt with the classification ofa garment claimed to be sleepwear and cited Webster’s 
Third New International Dictionary which defined “nightclothes” as “garments to be 
worn to bed.” In Mast, the court ruled that the garments at issue were manufactured, mar- 
keted and advertised as nightwear and were chiefly used as nightwear. Similarly, in St. Eve 
International, Inc. v. United States, 11 CIT 224 (1987), the court ruled that the garments at 
issue were manufactured, marketed and advertised as nightwear and were chiefly used as 
nightwear. 

As noted in Customs Headquarter’s Ruling (HQ) 957004, November 23, 1994, Customs 
will typically look to the garment itself as the crucial factor in classifying the merchandise. 
However, when presented with a garment which is somewhat ambiguous and not clearly 
recognizable as sleepwear, Customs will consider other factors such as environment of sale, 
advertising and marketing, recognition in the trade of virtually identical merchandise, and 
documentation incidental to the purchase and sale of the merchandise, such as purchase 
orders, invoices, and other internal documentation. These factors are considered in total- 
ity and no single factor is determinative of classification, as each of these factors viewed 
alone may be flawed. Such was the case in Regaliti, Inc. v. United States, 16 CIT 407 (1992), 
wherein the court upheld Customs classification of the goods as “pants” and viewed plain- 
tiff's characterization of the items as “tights” as self-serving stating that “To avoid pants 
quota limitations plaintiff must refer to the items as ‘tights’.” 

In the recent case of International Home Textile, Inc. v. United States, Slip Op. 97-31, 
March 18, 1997, the Court of International Trade addressed the issue of whether certain 
men’s garments were properly classified under the provision for cotton pants, shorts and 
tops or as sleepwear under the HTSUSA. The court held that in order to be classified as 
sleepwear, certain loungewear items must share that essential character of being for a “pri- 
vate activity”, e.g., sleeping. The court also stated that garments classified as sleepwear 
would be inappropriate for use at “* * * informal social occasions in and around the home, 
and for other individual, non-private activities in and around the housee.g., watching mov- 
ies at home with guests, barbequing at a backyard gathering, doing outside home and yard 
maintenance work, washing the car, walking the dog, and the like.” 

The garments in question are of a rather heavy sweatshirt type fabric with fleece on the 
inside which some may find uncomfortably hot for sleeping. However, the design is that ofa 
large over-sized nightshirt with a shirt-tail effect at the hem and ample stretch and roomi- 
ness in the collar, shoulder, sleeves, and body of the garment. It is our understanding that 
the garments are not intended to be paired with matching or coordinating leggings/pants 
shorts. Although, the subject garments could be used for private activity inside the home, it 
is not likely that they would be used for informal social occasions in and around the house 
because the garment design strongly suggests it’s use as a nightshirt. In addition, Sears 
has submitted advertising information which suggests that the garments in question are 
to be promoted as sleepwear. According to Sears, these items will be displayed and sold in 
the nightwear/robe/loungewear area of the Intimate Apparel section of Sears stores. Thus, 
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it is our determination that these garments have the essential character of being for the 
private activity of sleeping 
Holding 

I'he womens’ garments identified as Style 74998 and LT-1044, are classifiable under the 
provision for “Women’s or girls’ slips, petticoats, briefs, panties, nightdresses, pajamas, 
negligees, bathrobes, dressing gowns and similar articles, knitted or crocheted: Night- 
dresses and pajamas: Of man-made fibers; Women’s”, subheading 6108.32.0010, HTSU- 
SA, and are dutiable under the general column one rate at 16.6 percent ad valorem. The 
textile category for this provision is 651. 

The importer should be advised that due to the changeable nature of the statistical an- 
notation (the ninth and tenth digits of the tariff number) and the restraint (quota/visa) 
categories, he or she should contact the local Customs office prior to importation of this 
merchandise to determine the current status of any import restraints or requirements. 

The designated textile and apparel category may be subdivided into parts. Ifso, visa and 
quota requirements applicable to the subject merchandise may be affected. Since part cate- 
gories are the result of international bilateral agreements which are subject to frequent 
renegotiations and changes, to obtain the most current information available, we suggest 
that you check, close to the time of shipment, the Status Report on Current Import Quotas 
(Restraint Levels), an issuance of the U.S. Customs Service, which is updated weekly and is 
available at your local Customs office. 

PD A83049 dated May 14, 1996, and NY A84529 dated July 5, 1996, are hereby revoked. 
In accordance with 19 U.S.C. 1625(c)(1), this ruling will become effective 60 days after its 
publication in the CUSTOMS BULLETIN. Publication of rulings or decisions pursuant to 19 
U.S.C. 1625(c)(1) does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF A RULING LETTER 
PERTAINING TO THE CLASSIFICATION OF YARN 


AGENCY: U.S. Customs Service, Department of Treasury. 
ACTION: Notice of modification of a tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 
U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs Mod- 
ernization) of the North American Free Trade Agreement Implementa- 
tion Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested 
parties that Customs is modifying a ruling pertaining to the tariff clas- 
sification of yarn called “Profilen 215/1N.” Notice of the proposed ac- 
tion was published on March 25, 1998, in the CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 27, 1998. 


FOR FURTHER INFORMATION CONTACT: Rebecca A. Hollaway, 
Commercial Rulings Division (202) 927-2379. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On March 25, 1998, Customs published a notice in the CuSToMs BUL- 
LETIN, Volume 32, Number 12, proposing to modify District Decision 
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(DD) 807399 concerning the classification of yarn. Comments concern- 
ing the correctness of the change were requested. No comments were 
received. 

Pursuant to section 625(c)(1) of the Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying DD 807399, dated March 27, 1995, per- 
taining to the tariff classification of yarn. 

In DD 807399, Customs incorrectly classified the yarn under sub- 
heading 5402.59.0000 of the Harmonized Tariff Schedule of the United 
States Annotated (HTSUSA), as synthetic filament yarn (other than 
sewing thread), not put up for retail sale, including synthetic monofila- 
ment of less than 67 decitex; other yarn, single, with a twist exceeding 
50 turns/m: other. The correct classification of the yarn is under sub- 
heading 5404.90.0000, HTSUSA, as strip and the like of synthetic tex- 
tile materials of an apparent width not exceeding 5 mm: other. 

HQ 960701, modifying DD 807399, is set forth as the “Attachment” to 
this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: May 6, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


[Attachment] 


[ATTACHMENT] 


DEPARTMENT OF THE TREASURY, 
U.S. Customs SERVICE, 
Washington, DC, May 6, 1998 


CLA-2 RR:CR:TE 960701 RH 
Category: Classification 


Tariff No. 5404.90.0000 
RICHARD J. FINN 


N. AMERICAN SALES 
1743 Washington Street 
Canton, MA 02021 


Re: Request for reconsideration of District Decision 807399 (3-27-95); classification of 
yarns from Austria; heading 5402; heading 5404; strip. 


DEAR MR. FINN 


Thisisin reply to your letter of April 3, 1997, requesting reconsideration of District Deci- 


sion (DD) 807399, dated March 27, 1995, concerning the classification of yarn called “Pro- 
filen 215/1N.” 
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n DD 807399, Customs classified the yarn in question under subheading 5402.59.0000 
of the Harmonized TariffSchedule ofthe United States Annotated (HTSUSA), as synthetic 
1 other than sewing thread), not put up for retail sale, including synthetic 

filament of less than 67 decitex; other yarn, single, with atwist exceeding 50 turns/m: 


ament yarn 


other 

Pursuant to section 62 25(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
5e( 3 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of DD 807399 was published on March 25, 1998, in the Customs 


BULLETIN, Volume 32, Number 12 


nerchandise under review is “Profilen 215/1N” You describe the merchandise in 


} 
tter as follows 


1 single fi ilam ent yarn made from a film of tensilized PTFE (polytetrafluorethy- 
The film is typically about 30 um thick and is slit into various widths, typically 
3 MM wide. The tape is then twisted about 400 TPM (twists per meter) to pro- 
1 single filament yarn or thread. 


lassification of the subject yarn? 


Classification of goods under the HTSUSA is governed by the General Rules of Inter- 
pretation (GRIs). GRI 1 provides that classification shall be determined according to the 
terms of the headings and any relative section or chapter notes, taken in their appropriate 

rder. T e at issue in this case. In DD 807399, Customs initially classified the 
yarn under heading 3402, HTSUSA, which provides for “Synthetic filament yarn (other 
than sewing thread), not put up for retail sale, including synthetic monofilament of less 
than 67 decitex.” 

Heading 5404, HTSUSA, provides for “Synthetic monofilament of 67 decitex or more 
and of which no cross-sectional dimension exceeds 1mm; strip and the like (for example, 
artificial straw) of synthetic textile materials of an apparent width not exceeding 5 mm. 

Customs forwarded asample of the yarn to one of its laboratories to be analyzed for fiber 
content and construction. The findings set forth in Customs Laboratory Report Number 
2~97-10640 reveal 

THE SAMPLE IS COMPOSED OF A POLYTETRAFLUOROETHYELENE STRIP 
HAVING AN APPARENT WIDTH MEASURING APPROXIMATELY 0.35 MM. 
The Explanatory Notes (EN) to Heading 5404, at page 830, read, in pertinent part, as fol- 

lows 

2) Strip and the like, of synthetic textile materials. The strips of this heading are flat, 
of a width not exceeding 5 mm, either produced as such by extrusion or cut from wider 
strips or from sheets 
Provided their apparent width (i.e., in the folded, flattened, compressed or twisted 
state) does not exceed 5 mm, this heading also covers: 

i) Strip folded along the length. 

(ii) Flattened tubes, whether or not folded along the length. 

(iii) Strip, and articles referred to in (i) and (ii) above, compressed or twisted. 
If the width (or apparent width) is not uniform, classification is to be decided by refer- 
ence to the average width. 

Generally, Customs laboratory findings concerning technical analysis of merchandise 

are binding on Customs. See, Customs Directive 009-3820-002 (May 4, 1992) Guidelines 
for Customs Employees Regarding Laboratory Reports, which states, in part, that: 


The laboratory report, once it has been issued, becomes an official document of the 
U.S. Customs Service and cannot be disregarded for any reason. Under no circum- 
stances should a laboratory report issued by a Customs laboratory be ignored simply 


because the Customs official does not agree with or understand the contents of the re- 
port. 


In this case, a Customs laboratory found that the yarn in question is astrip of a width not 
exceeding 5 mm. Accordingly, we find that the holding set forth in DD 807399 is incorrect. 
The yarn is classifiable under heading 5404, HTSUSA. 
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Holding: 


The Profilen 215/1N yarn is a strip classifiable in subheading 5404.90.0000, HTSUSA, 
which provides for, among other things, strip and the like of synthetic textile materials of 
an apparent width not exceeding 5 mm: Other. It is dutiable at the general column one rate 
of duty at 3.1 percent ad valorem. 

DD 807399 dated March 27, 1995, is hereby modified. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CusToMs 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


MODIFICATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF TIMING BELT TENSIONER 


AGENCY: U. S. Customs Service, Department of the Treasury. 
ACTION: Notice of modification of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying a ruling relating to the tariff classifica- 
tion of a timing belt tensioner or automotive tensioning pulley. This is a 
grooved wheel through which a shaft passes that is used on automobile 
engines to adjust and maintain proper engine timing. Notice of the pro- 


posed modification was published on April 8, 1998, in the CusToMs BUL- 
LETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after July 27, 1998. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Com- 
mercial Rulings Division (202) 927-0760. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


On April 8, 1998, Customs published a notice in the CUSTOMS BULLE- 
TIN, Volume 32, Number 14, proposing to modify NY 883907, dated 
March 23, 1993, which in part classified the timing belt tensioner as 
other parts of internal combustion engines, in subheading 8409.91.91 
(now 91.99), Harmonized Tariff Schedule of the United States 
(HTSUS). No comments were received in response to this notice. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
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tion) of the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is modifying NY 883907 to reflect the proper classifi- 
cation of the timing belt tensioner in subheading 8483.50.90, HTSUS, a 
provision for other pulleys. HQ 961097, modifying NY 883907, is set 
forth as the Attachment to this document. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 

Dated: May 11, 1998. 


MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 


Attachment 


DEPARTMENT OF THE TREASURY. 
US. CusSTOMS SERVICE 
Washington, DC, May 11, 1998 
CLA-2 RR:CR:GC 961097 JAS 
Category: Classification 
Tariff No. 8483.50.90 
Mr. JAMES J. KELLY 
WoLF D. BarRTH Co., IN¢ 
7575 Holstein Avenue 
Philadelphia, PA 19153 


NY 883907 Modified; automotive tensioning pulley, timing belt tensioner; pulley 
wheel; automotive engine component for adjusting and maintaining ignition timing; 
parts of internal combustion engines, Subheading 8409.91.91; Nidec Corporation v. 
U.S., Section XVI, Note 2, HQ 087166 


DEAR Mr. KELLY 

In NY 883907, which the Area Director of Customs, New York, issued to you on March 
23, 1993, on behalf of INA Bearings Co., Inc., certain automotive tensioning pulleys were 
held to be classifiable in subheading 8409.91.91 (now 91.99), Harmonized Tariff Schedule 
of the United States (HTSUS), as other parts of internal combustion engines. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed modification of NY 883907 was published on April 8, 1998, in the CUSTOMS BULLETIN, 
Volume 32, Number 14. No comments were received in response to that notice. 

Facts: 


NY 883907 in part described a timing belt tensioner, designated item F65215-100, asa 
grooved wheel through which a shaft passes and which rotates on bearings, and over which 
a continuous slotted band rotates. Also called an automotive tensioner pulley, the device is 
an integral component of an internal combustion engine and is used to adjust and maintain 
proper engine timing. Based on an administrative decision, issued under the HTSUS pre- 
decessor tariff code, the Tariff Schedules of the United States (TSUS), you expressed the 
opinion that the pulleys were to be considered for tariff purposes as parts of automobile 
engines. 
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The provisions under consideration are as follows: 
8409 Parts suitable for use solely or principally with the engines of heading 
8407 or 8408: 
Other: 
8409.91 Suitable for use solely or principally with spark-ignition inter- 
nal combustion piston engines: 


8409.91.91 (now 99) Other 


* * * * * * * 


8483 Transmission shafts * * *; flywheels and pulleys, including pulley 
blocks; * * * parts thereof: 

8483.50 Flywheels and pulleys, including pulley blocks: 

8483.50.90 Other 


Issue: 
Whether automotive tensioning pulleys are goods included in heading 8483. 
Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

Subject to certain exceptions that are not relevant here, goods that are identifiable as 
parts of machines or apparatus of Chapter 84 or Chapter 85 are classifiable in accordance 
with Section XVI, Note 2, HTSUS. Nidec Corporation v. United States, 861 F. Supp. 136, 
aff'd. 68 F. 3d 1333 (1995). Parts which are goods included in any of the headings of Chap- 
ters 84 and 85 are in all cases to be classified in their respective headings. See Note 2(a). 
Other parts, if suitable for use solely or principally with a particular machine, or with a 
number of machines of the same heading, are to be classified with the machines of that 


kind. See Note 2(b). Notwithstanding the fact that the pulleys may be principally if not sole- 
ly used as parts of internal combustion engines, they are goods included in heading 8483. 
See HQ 087166, dated November 1, 1990. 


Holding: 


Under the authority of GRI 1, the timing belt tensioner, item F 65215-100, is provided 
for in heading 8483. It is classifiable in subheading 8483.50.90, HTSUS. 

NY 883907, dated March 23, 1993, is modified accordingly. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not constitute a 
change of practice or position in accordance with section 177.10(c)(1), Customs Regula- 
tions (19 CFR 177.10(c)(1)). 

MARVIN AMERNICK, 
(for John Durant, Director, 
Commercial Rulings Division.) 





CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 21, MAY 27, 1998 


DEPARTMENT OF THE TREASURY 
US. CusToMS SERVICE 
Washington, DC, May 8, 1998. 
File: BOR-4-04-RR:IT:EC 113995 GEV 
To: Chief, Cargo Release 


From: Chief, Entry Procedures and Carriers Branch 


Subject: Exception to Customs position relating to the use of foreign-based trucks in inter- 
national traffic 


OnJune 18, 1997, pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), 
as amended by section 623 of Title VI (Customs Modernization) of the North American 
Free Trade Implementation Act (Pub.L. 103-182, 107 Stat. 2057), Customs published a 
notice in the CUSTOMS BULLETIN, Volume 31, Number 24/25, proposing to revoke all rulings 
inconsistent with its change in interpretation of the Customs Regulations regarding the 
admission into the United States of certain foreign-based trucks as instruments of interna- 
tional traffic. Customs invited comments on the correctness of the proposed revocation. 

Eleven comments were received in response to the notice. Upon reviewing these com- 
ments, pursuant to 19 U.S.C. 1625(c)(1), Customs published a notice in the October 1, 
1997, CUSTOMS BULLETIN, Volume 31, Number 40, advising interested parties that Cus- 
toms is revoking all prior rulings inconsistent with its change in interpretation of the Cus- 
toms Regulations regarding the admission into the United States of certain foreign-based 
trucks as instruments of international traffic. The notice stated that effective December 1, 
1997, Customs position regarding this matter is that whether the movement of such ve- 
hicles is considered to be international or domestic for purposes of the administration of 
section 123.14, Customs Regulations (19 CFR 123.14) is dependent upon the origin and 
destination of the merchandise carried. Such vehicles engaged, in whole or in part, in the 
carriage of merchandise originating in one country and terminating in another country 
shall be considered to be engaged in international traffic. In addition, the movement of such 
vehicles without a payload between two points in the same country shall not be considered 
a domestic movement. 

Subsequent to the publication of the above-referenced revocation notice, this office has 
received inquiries from various Customs ports of entry, as well as a letter from the Ameri- 
can Trucking Associations (ATA), requesting clarification of Customs position as set forth 
in this notice with respect to in-transit cargo having both a US. origin and destination that 
travels through Canada where Canadian and U.S.-based vehicles (i.e., tractors and/or trail- 
ers) are interchanged. Specifically, the ATA requests that notwithstanding its US. origin 
and destination, such in-transit cargo either entering or leaving the United States on Ca- 
nadian-based vehicles with either prior or subsequent transport on U.S.-based vehicles not 
be considered “local traffic” for purposes of Customs administration of 19 CFR 123.14. 
This request does not include the in-transit movement of cargo solely by foreign-based ve- 
hicles. It is the contention of the ATA that Customs adoption of this request is in further- 
ance of the intention of the aforementioned notice in harmonizing the respective truck 
cabotage regulations administered by the customs services of the United States and Cana- 
da and allows for a more flexible and efficient operating environment for the trucking in- 
dustry. 

Upon reviewing this matter, Customs has determined to except the above-described in- 
transit movements from its position as stated in the revocation notice published in the Cus- 
TOMS BULLETIN of October 1, 1997. Accordingly, in-transit cargo either entering or leaving 
the United States on foreign-based vehicles with either prior or subsequent transport on 
U.S.-based vehicles will not be considered “local traffic” for purposes of Customs adminis- 
tration of 19 CFR 123.14 notwithstanding its U.S. origin and destination. Since this excep- 
tion relates to the aforementioned revocation notice, it shall also be considered effective as 
of December 1, 1997. This memorandum will also be published in the CUSTOMS BULLETIN. 


JERRY LADERBERG. 





U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 123 


RIN 1515-AB88 


FOREIGN-BASED COMMERCIAL MOTOR VEHICLES IN 
INTERNATIONAL TRAFFIC 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: This document proposes to revise the Customs Regula- 
tions to allow certain foreign-based commercial motor vehicles, which 
are admitted as instruments of international traffic, to engage in the 
transportation of merchandise between points in the United States 
where such transportation is incidental to the immediately prior or 
subsequent engagement of such vehicles in international traffic. Any 
movement of these vehicles in the general direction of an export move 
or as part of the return movement of the vehicles to their base country 
shall be considered incidental to the international movement. The 
benefit of this liberalization of current cabotage restrictions inures in 
particular to both the United States and foreign trucking industries in- 
asmuch as it allows more efficient and economical utilization of their 
respective vehicles both internationally and domestically. 


DATE: Comments must be received on or before July 20, 1998. 


ADDRESSES: Written comments (preferably in triplicate) may be ad- 
dressed to and inspected at the Regulations Branch, U.S. Customs Ser- 
vice, 1300 Pennsylvania Avenue, NW, 3rd Floor, Washington, D.C. 
20229. 

FOR FURTHER INFORMATION CONTACT: 


Legal aspects: Glen E. Vereb, Office of Regulations and Rulings, 
202-927-2320. 


Operational aspects: Eileen A. Kastava, Office of Field Operations, 
202-927-0983. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Section 141.4(a), Customs Regulations (19 CFR 141.4(a)), provides 
that entry as required by 19 U.S.C. 1484(a) shall be made of all merchan- 


29 
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dise imported into the United States unless specifically excepted. For- 
eign-based commercial motor vehicles are not among those excepted 
items listed in § 141.4(b) and would therefore be subject to entry and 
payment of any applicable duty unless otherwise exempted by law or 
regulations. 

Pursuant to 19 U.S.C. 1322, vehicles and other instruments of inter- 
national traffic shall be excepted from the application of the Customs 
laws to such extent and subject to such terms and conditions as may be 
prescribed in regulations or instructions of the Secretary of the Trea- 
sury. 

This statutory mandate pertaining to foreign-based commercial mo- 
tor vehicles is implemented under § 123.14 of the Customs Regulations 
(19 CFR 123.14). Section 123.14(a) states that to qualify as instruments 
of international traffic, such vehicles having their principal base of op- 
erations in a foreign country must be arriving in the United States with 
merchandise destined for points in the United States, or arriving empty 
or loaded for the purpose of taking merchandise out of the United 
States. 

Section 123.14(c), Customs Regulations, states that with one excep- 
tion, a foreign-based commercial motor vehicle, admitted as an instru- 
ment of international traffic under § 123.14(a), shall not engage in local 
traffic in the United States. The exception, set out in § 123.14(c)(1), 
states that such a vehicle, while in use on a regularly scheduled trip, 
may be used in local traffic that is directly incidental to the internation- 
al schedule. 

Section 123.14(c)(2), Customs Regulations, provides that a foreign- 
based truck trailer admitted as an instrument of international traffic 
may carry merchandise between points in the United States on the re- 
turn trip as provided in § 123.12(a)(2) which allows use for such trans- 
portation as is reasonably incidental to its economical and prompt 
departure for a foreign country. 

In regard to these cabotage restrictions, Customs has received a peti- 
tion from the American Trucking Association (ATA) requesting a 
change in Customs interpretation of its regulations governing the use 
of foreign-based trucks in local traffic in the United States. This peti- 
tion is the culmination of joint discussions beginning in July of 1994 be- 
tween the ATA and the Canadian Trucking Association (CTA) to obtain 
mutually agreed upon parameters with respect to the liberalization of 
current truck cabotage restrictions in their respective countries. The 
proposed amendments would, however, be universally applicable. 

By way of additional background, reference is hereby made to a notice 
published in the Customs Bulletin pursuant to 19 U.S.C. 1625(c)(1) (see 
31 Cust. Bull. and Dec. No. 40, 7 (October 1, 1997)), which revised the 
interpretation of when a foreign-based truck would be considered as 
used in international traffic under existing § 123.14. However, the pro- 
posal provided for herein regarding the use of a foreign-based commer- 
cial motor vehicle, including a truck, in permissible local traffic under 
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§ 123.14(c) was, of course, not addressed in the Customs Bulletin notice. 
To effect this change requires an amendment under the Administrative 
Procedure Act, 5 U.S.C. 553. 

Accordingly, Customs has determined to propose such an amend- 
ment of § 123.14(c), which would allow certain foreign-based commer- 
cial motor vehicles, admitted as instruments of international traffic, to 
engage in the transportation of merchandise between points in the 
United States where such local traffic is incidental to the immediately 
prior or subsequent engagement of such vehicles in international traf- 
fic. In addition, this revision would eliminate the current requirement 
that such international traffic be regularly scheduled. Furthermore, 
any movement of these vehicles in the general direction of an export 
move or as part of the return movement of the vehicles to their base 
country shall be considered incidental to the international movement. 

In conjunction with the proposed amendments to § 123.14, this docu- 
ment also includes proposed conforming amendments to § 123.16 re- 
garding the return of the qualifying vehicles to the United States. 


COMMENTS 


Before adopting the proposed amendments, consideration will be giv- 
en to any written comments that are timely submitted to Customs. 
Comments submitted will be available for public inspection in accor- 
dance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, Trea- 
sury Department Regulations (31 CFR 1.4), and § 103.11(b), Customs 
Regulations (19 CFR 103.11(b)), on regular business days between the 
hours of 9:00 a.m. and 4:30 p.m. at the Regulations Branch, 1300 Penn- 
sylvania Avenue, NW.,, 3rd Floor, Washington, D.C. 20229. 


REGULATORY FLEXIBILITY ACT AND EXECUTIVE ORDER 12866 


The proposed rule would greatly relax current cabotage restrictions 
for both the U.S. and foreign trucking industries, enabling more effi- 
cient and economical use of their respective vehicles both internation- 
ally and domestically. As such, under the Regulatory Flexibility Act (5 
U.S.C. 601 et seq.), it is certified that, if adopted, the proposed amend- 
ments will not have a significant economic impact on a substantial 
number of small entities. Nor would the proposed rule result in a “sig- 
nificant regulatory action” under E.O. 12866. 


LIST OF SUBJECTS IN 19 CFR Part 123 


Administrative practice and procedure, Canada, Common carriers, 
Customs duties and inspection, Imports, International traffic, Motor 
carriers, Railroads, Trade agreements, Vehicles. 


PROPOSED AMENDMENTS TO THE REGULATIONS 


It is proposed to amend part 123, Customs Regulations (19 CFR part 
123), as set forth below. 
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PART 1283—CUSTOMS RELATIONS WITH 
CANADA AND MEXICO 
1. The general authority citation for part 123, and the relevant sec- 
tional authority citation, would continue to read as follows: 
Authority: 19 U.S.C. 66, 1202 (General Note 20, Harmonized Tariff 
Schedule of the United States (HTSUS), 1431, 1433, 1436, 1448, 1624. 


k * * 


Sections 123.13-123.18 also issued under 19 U.S.C. 1322; 


2. It is proposed to amend § 123.14 by revising paragraph (c)(1) to 
read as follows: 


§ 123.14 Entry of foreign-based trucks, busses and taxicabs in 
international traffic. 


(c) * *# 

(1) The vehicle may carry merchandise or passengers between points 
in the United States if such carriage is incidental to the immediately 
prior or subsequent engagement of that vehicle in international traffic. 
Any such carriage by the vehicle in the general direction of an export 
move or as part of the return of the vehicle to its base country shall be 
considered incidental to its engagement in international traffic. 


* 


3. It is proposed to amend § 123.16 by revising paragraph (b) to read 
as follows: 


§ 123.16 Entry of returning trucks, busses, or taxicabs in 
international traffic. 


(b) Use in local traffic. Trucks, busses, and taxicabs in use in interna- 
tional traffic, which may include the incidental carrying of merchan- 
dise or passengers for hire between points in a foreign country, or 
between points in this country, shall be admitted under this section. 
However, such vehicles taken abroad for commercial use between 
points in a foreign country, otherwise than in the course of their use in 
international traffic, shall be considered to have been exported and 
must be regularly entered on return. 

SAMUEL H. BANKS, 
Acting Commissioner of Customs. 


Approved: March 31, 1998. 
JOHN P. SIMPSON, 


Deputy Assistant Secretary of the Treasury. 


[Published in the Federal Register, 19, 1998 (63 FR 27533)] 
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MEMORANDUM AND ORDER 
I 
INTRODUCTION 

WALLACH, Judge: Plaintiffs, Sanyo Electric Co., Ltd. and Sanyo Elec- 
tric Inc. (collectively “Sanyo”), bring this action pursuant to Rule 56.2 of 
the Rules of this Court for judgment on the agency record contesting 
certain aspects of the Department of Commerce, International Trade 
Administration’s (“DOC” or “Commerce’”) final results of the adminis- 
trative review entitled Television Receivers, Monochrome and Color, 
From Japan; Final Results of Antidumping Duty Administrative Re- 
view, 52 Fed. Reg. 8940 (March 20, 1987) (“Final Results”). The Final 
Results cover the Third and Fourth Administrative Reviews, but only 
the actions in the Fourth Review are at issue. 


The Court has jurisdiction pursuant to 19 U.S.C. § 1516a(a)(2) (1988) 
and 28 U.S.C. § 1581(c)(1988). 


II 
BACKGROUND 


The administrative review at issue encompasses imports of television 
receivers, monochrome and color, from Japan covering the period April 
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1, 1982 to March 31, 1983. See Initiation of Antidumping and Counter- 
vailing Duty Administrative Reviews, 50 Fed. Reg. 48825 (Nov. 27, 
1985). On November 7, 1986, Commerce published the preliminary re- 
sults for the Third and Fourth Review Periods. Television Receivers, 
Monochrome and Color, from Japan; Preliminary Results of Antidump- 
ing Duty Administrative Review, 51 Fed. Reg. 40474. Commerce pub- 
lished the Final Results of the Third and Fourth Review Periods on 
March 20, 1987, and for the Fourth Period, calculated a weighted aver- 
age margin of dumping of 2.86% for Sanyo. Final Results at 8947. 

Sanyo argues that Commerce erred in its decision because Com- 
merce’s calculation of Sanyo’s Foreign Market Value (“FMV”) and 
United States Price (“USP”) during the relevant period was unsup- 
ported by substantial evidence and otherwise not in accordance with 
law. Specifically, Sanyo maintains that Commerce erred in its: 1) deter- 
mination to base statutory FMV on the price paid by Sanyo’s dealers to 
its distributors, rather than on the price paid by Sanyo’s distributors to 
Sanyo; 2) decision to reject Sanyo’s level of trade adjustment after bas- 
ing FMV on the price paid by Sanyo’s dealers to its distributors; 3) cal- 
culation of Sanyo’s home market advertising expenses; 4) refusal to 
adjust FMV to reflect home market warranty labor costs, and 5) decision 
to deduct the commodity tax from FMV, rather than adding the tax to 
USP. 

For the reasons that follow, the Court holds valid plaintiffs’ objections 
and remands to Commerce for reconsideration: 1) Commerce’s deter- 
mination of statutory FMV; 2) Sanyo’s level of trade adjustment; 3) the 
calculation of home market advertising expenses; and 4) the treatment 
of the commodity tax. Commerce’s refusal to deduct Sanyo’s home mar- 
ket warranty labor costs as a direct expense from FMV is sustained. 


Ill 
DISCUSSION 


A 


THE STANDARD OF REVIEW FOR ITA DETERMINATIONS REQUIRES 
AFFIRMATION UNLESS A DETERMINATION IS UNSUPPORTED BY 
SUBSTANTIAL RECORD EVIDENCE OR OTHERWISE NOT IN ACCORDANCE 
WITH Law 
“The Court shall hold unlawful any determination, finding, or conclu- 

sion found * * * to be unsupported by substantial evidence on the re- 

cord, or otherwise not in accordance with law.” 19 U.S.C. 

§ 1516a(b)(1)(1988). Substantial evidence is “such relevant evidence as 

a reasonable mind might accept as adequate to support a conclusion.” 

Consolidated Edison Co. v. N.L.R.B., 305 U.S. 197, 229, 59 S.Ct. 206, 217 

(1938). “This restricted standard of review is reflective of the legislative 

intent that courts afford considerable deference to Commerce’s exper- 

tise in administering the antidumping law. * ** [T]he deference 
granted to the agency’s interpretation of the statutes it administers ex- 
tends to the methodology it applies to fulfill its statutory mandate.” 
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GMN Georg Muller Nurnberg AG v. U.S., 15 CIT 174, 178, 763 ESupp. 
607, 611 (1991). 

“The proper role of this court, then, is ‘to determine whether the 
methodology used by the ITA is in accordance with law,’ and as ‘long as 
the agency’s methodology and procedures are reasonable means of ef- 
fectuating the statutory purpose, and there is substantial evidence in 
the record supporting the agency’s conclusions, the court will not im- 
pose its own views as to the sufficiency of the agency’s investigation or 
question the agency’s methodology.’” Id. (quoting Ceramica Regiomon- 
tana, S.A. v. U.S., 10 CIT 399, 404-05, 636 FSupp. 961, 965-66 (1986)). 

B 
COMMERCE’S DECISION TO BASE STATUTORY FMV ON THE PRICE PAID By 

SANYO’S DEALERS To ITs DISTRIBUTORS IS REMANDED TO COMMERCE 

BECAUSE COMMERCE FAILED TO ARTICULATE A RATIONALE FOR 

DIVERGING FROM ITS METHODOLOGY USED IN THE PRIOR THREE 

ADMINISTRATIVE REVIEWS 

Pursuant to 19 U.S.C. § 1673 (1988), Commerce is required to impose 
antidumping duties “in an amount equal to the amount by which the 
foreign market value [“FMV”] exceeds the United States price for the 
merchandise.” FMV is ordinarily the price at which the exporter sells 
the subject merchandise in its home market or to third countries other 
than the United States. 19 U.S.C. § 1677b(a)(1)(1988). 

However, when such sales in the home market are made to related 
parties, the statute does not require that those sales be used in deter- 
mining FMV. 19 U.S.C. § 1677b(a)(3)(1988). See Connors Steel Co. v. 
United States, 2 CIT 242, 245, 527 F Supp. 350, 354 (1981) (“Common 
sense, of course, would indicate that strictly by themselves sales to a re- 
lated purchaser would be a questionable guarantee of a fair home mar- 
ket price.”). “As the statute does not specify the circumstances under 
which related party sales are to be used to calculate FMV, Commerce 
must necessarily be accorded deference.” SSAB Svenskt Stal AB, v. 
United States, 976 F. Supp. 1027 (CIT 1997); see Usinor Sacilor, Sollac, 
and GTS v. United States, 18 CIT 1155, 1158, 872 F Supp. 1000, 1004 
(1994). 

The implementing regulation in effect during the Fourth Review Pe- 
riod provided that the ITA would not use the home-market, related 
party sale in computing FMV unless it was “demonstrated to the satis- 
faction of the Secretary to be at prices comparable to those at which such 
or similar merchandise is sold to a person unrelated to the seller.” 19 
C.FR. 353.22(b) (1988). The burden is placed on the manufacturer to 
demonstrate that its prices to the related parties are at arm’s length. 
Mitsubishi Heavy Indus., Ltd. v. United States, 17 CIT 1024, 1029, 833 F. 
Supp. 919, 924 (1993); NTN Bearing Corp. of America v. United States, 
905 F. Supp. 1083, 1100 (CIT 1995). When the manufacturer is able to 
demonstrate that the sales to its related party were made at arm’s 
length, Commerce will use these sales to calculate FMV. See Sugiyama 
Chain Co., Ltd. v. United States, 18 CIT 423, 435, 852 F. Supp. 1103, 





388 CUSTOMS BULLETIN AND DECISIONS, VOL. 32, NO. 21, MAY 27, 1998 


1113 (1994). When the importer is unable to bear this burden, Com- 
merce will calculate FMV based on sales of such or similar merchandise 
at the most comparable commercial level of trade. See 19 C.FR. § 353.19 
(1988). For example, Commerce may calculate FMV based upon the 
sales by the related party to the first unrelated party. See 19 C.FR. 
§ 353.22(a)(1988). 

To make its arm’s length determination, Commerce normally 
compares information obtained on the manufacturer’s sales to related 
parties and to unrelated parties, net of discounts, rebates, and commis- 
sions. Galvanized Carbon Steel Sheet From Australia; Final Determina- 
tion Of Sales At Less Than Fair Value, 49 Fed. Reg. 49134 (Dec. 18, 
1984). If the prices are comparable, Commerce will use the related party 
sales price as a basis for FMV. See Usinor Sacilor, Sollac, and GTS, 18 
CIT at 1157, 872 FSupp. at 1002 (Commerce compares the weighted av- 
erage price of total sales to the related customer with the same to the 
unrelated customer). 

In the Final Results, Commerce based FMV on the sales price paid by 
Sanyo’s related distributors to its unrelated dealers. Commerce’s ex- 
planation for its decision to base FMV on Sanyo’s distributors’ resale 
prices to Sanyo’s dealers is found in Comment 31 in the Final Results: 


Comment 31: Sanyo argues that for the fourth period the Depart- 
ment erred in basing FMV on prices from Sanyo’s related and unre- 
lated distributors, and should base FMV instead on. prices from 
Sanyo to its distributors. 

Department’s Position: We disagree. Of all sales to distributors 
in the fourth period, Sanyo had only one sale of one unit to an unre- 
lated distributor at a price equal to its prices to related distributors. 
That sale was less than one percent of all such sales. We do not con- 
sider this sufficient to determine that sales to related distributors 
were made at arm’s length and, accordingly, we base FMV on sales 
made by the related distributors to unrelated dealers. 


Final Results at 8943. Commerce added without further explanation in 
Comment 33 that its decision did not constitute an improper retroactive 
decision, and that it was consistent with 19 C.ER. § 353.22(b) which had 
been in effect since 1980. Id. 

Sanyo contends that Commerce erred by rejecting an FMV calcula- 
tion based on Sanyo’s sales prices to its related distributors. Sanyo as- 
serts that it sufficiently demonstrated that its sales price to its related 
distributor represented an arm’s length transaction since the record in- 
dicates that Sanyo sold one television at an identical price to its unre- 
lated distributor during the Fourth Review. See Plaintiff's Memo. In 
Support of Mot. For Judgment On The Agency Record (“Plaintiff's 
Memo”) at 11-12. 

In all three prior administrative reviews, Commerce used Sanyo’s 
prices to distributors in the home market to calculate FMV even though 
the number of sales to unrelated parties was similarly insubstantial. See 
e.g., Plaintiff's Memo at 10 (during Second Period of Review, Sanyo sold 
1 unit to an unrelated party and 99 units to related parties). The “pro- 
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cess of validation [of related party sales prices] is not dependent on any 
fixed relative volume of sales.” Zenith Radio Corp. v. United States, 9 
CIT 110, 114, 606 F Supp. 695, 700 (1985). 

In its brief, the government argues that the rejection of Sanyo’s prices 
to related distributors is in conformity with Commerce’s general prac- 
tice.! However, the government concedes that a remand to Commerce is 
required since the record of the Fourth Review Period fails to articulate 
a clear rationale for distinguishing Commerce’s decision in the Fourth 
Review from Commerce’s use of Sanyo’s prices to related distributors in 
prior reviews. The government acknowledges that in prior reviews, “in- 
substantial” sales to unrelated parties were used for testing the arm’s 
length nature of Sanyo’s related party prices. Defendant’s Memo in Par- 
tial Opp. To Mot. for Jdmt. Upon Agency Record at 12 (“Defendant’s Re- 
sponse”). The government has agreed to a remand to reconsider and 
explain further the rationale used for its decision or, if found necessary, 
provide an alternative decision. 

Under the applicable statutes and regulations, Commerce has consid- 
erable discretion in deciding whether to include related party sales for 
the calculation of foreign market value. NT'N Bearing Corp. of America 
v. United States, 905 F. Supp. 1083, 1100 (CIT 1995). On the other hand, 
an administrative agency, generally, must cite the reasons for its deci- 
sion so that the reviewing court may ascertain whether the agency has 
acted arbitrarily. NT'N Bearing Corp. of America v. United States, 903 F. 
Supp. 62, 67 (CIT 1995); Sugiyama Chain Co., Lid v. United States, 880 
F. Supp. 869, 873 (CIT 1995) (“Obviously,-Commerce cannot be per- 
mitted to act arbitrarily or capriciously in its choice of methodology.”). 
Thus, while Commerce has the flexibility to change its position, it must 
provide a basis for its change. The rule assures that an administrative 
agency will be “faithful and not indifferent to the rule of law” and “pro- 
hibit[s] the agency from adopting significantly inconsistent policies that 
result in the creation of ‘conflicting lines of precedent governing the 
identical situation.’” Cultivos Miramonte S.A. and Flores Mocari S.A. v. 
United States, 980 F. Supp. 1268 at n.6 (CIT 1997)(citations omitted). 

In the Final Results, Commerce neglected to adequately explain the 
reasoning behind its departure from the methodology originally used in 
the first three reviews where it based FMV on the price paid by Sanyo to 
its’ distributors. The only explanation given by Commerce was that Sa- 
nyo’s sale to its unrelated distributor in the Fourth Review Period repre- 
sented less than one percent of total sales. However, as the government 
acknowledges, this reasoning ignores the fact that for the prior three re- 
views, Commerce used “insubstantial” sales to unrelated parties to test 
the arm’s length nature of the related party transactions. Therefore, 
this issue is remanded to Commerce to explain the reason for its depar- 


1 Sanyo points out, and the court concurs, that the government has cited no authority or administrative decisions to 
stand for the proposition that Commerce’s normal practice is to disregard sales to unrelated parties if there is an insuf- 


ficient number of sales. Indeed, at oral argument, the government conceded that there was no legal authority on 
this point. 
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ture from its previously used methodology in the calculation of FMV, or 
to implement the methodology used in the first three review periods. 


C 


LEVEL OF TRADE ADJUSTMENT ISSUE IS REMANDED TO COMMERCE FOR 
CONSIDERATION IN CONJUNCTION WITH THE RELATED PARTY PRICE 
ISSUE 


Congress does not address level of trade adjustments, however, Com- 
merce, by regulation has provided adjustments to account for the differ- 
ence between wholesale and retail markets. The regulation in effect at 
the time of the pertinent review requires that “[t]he comparison of the 
United States price with the applicable price in the market of the coun- 
try of exportation * * * generally will be made at the same commercial 
level of trade.” 19 C.ER. § 353.19 (1988). However, if sales of the mer- 
chandise are at different levels of trade, then in the United States or in 
the applicable market “the comparison will be made at the nearest com- 
parable commercial level of trade and appropriate adjustments will be 
made for differences affecting price comparability.” Id. 

In the Final Results, Commerce refused Sanyo a “level of trade” ad- 
justment because Sanyo did not demonstrate “what portion of the dis- 
tributors’ selling expenses were solely related to their sales of 
comparison models”. Final Results at 8943 (Comment 32). However, for 


the Fourth Review, a level of trade adjustment would only be applicable 
if FMV continues to be determined on the basis of the sales price from 
Sanyo’s related distributor to its unrelated dealer. Therefore, as the par- 
ties have requested, this issue is remanded to Commerce for reconsider- 
ation with the FMV price issue. 


D 


THE CourRT REMANDS THE ISSUE OF ADVERTISING EXPENSES TO 
COMMERCE TO RECALCULATE THESE EXPENSES PURSUANT TO THE 
PRODUCT-LINE METHODOLOGY 


The Tariff Act of 1930, § 773(a)(4)(B), as amended, 19 U.S.C. 
§ 1677b(a)(4)(B)(1988) provides, in pertinent part, that “[i]n determin- 
ing foreign market value, if it is established * * * that the amount of any 
difference between the United States price and the foreign market value 
* * * is wholly or partly due to* * * other differences in circumstances of 
sales * * * then due allowance shall be made therefor.” Under the ITA 
regulations, circumstances of sales adjustments are “limited, in general, 
to those circumstances which bear a direct relationship to the sales 
which are under consideration.” 19 C.F-R. § 353.15(a) (1988) (currently 
codified as 19 C.FR. § 353.56(a)(2) (1997)). Section 353.15(b) provides 
for adjustments to FMV for advertising and other selling expenses as- 
sumed by the seller that are attributable to a later sale by the purchaser. 





U.S. COURT OF INTERNATIONAL TRADE 41 


The DOC currently uses the product-line methodology? to calculate 
advertising expenses.® Both parties concur that Sanyo’s advertising ex- 
penses should be calculated using a product-line allocation methodology 
rather than the model-specific methodology.* See Plaintiffs’ Memo at 
28; Defendant’s Response at 31 and cases cited therein.® Sanyo, howev- 
er, contends that Commerce should accept its originally submitted ad- 
vertising expenses which were calculated under the product-line 
methodology.® The government while acknowledging that the product- 
line methodology should be used, maintains that advertising and sales 
promotion expenses should be treated as costs and examined at the time 
at which they are incurred. Thus, any advertising expenses falling out- 
side the period of review are excluded. Defendant’s Response at 3. 

Generally, cases which addressed the proper advertising expense 
methodology simply ordered a remand for purposes of recalculation 
pursuant to the product-line methodology without specifying allocation 
methodology. See, e.g., Zenith Electronics Corp. v. United States, 14 CIT 
831, 848, 755 F Supp. 397, 414 (1990); AOC Int’l, Inc. v. United States, 
13 CIT 716, 725, 721 F Supp. 314, 321 (1989) (granting request for re- 
mand to calculate on a product-line basis) rev'd on other grounds, Zenith 
Electric v. United States, 77 F.3d 426 (Fed. Cir. 1996); see, generally, NEC 
Home Electronics Ltd., supra. There are a few cases, however, that pro- 
vide guidance and parallel analogies. 

In Color Televisions Receivers From Korea; Final Results Of Anti- 
dumping Duty Administrative Review, 51 Fed. Reg. 41365 (Nov. 14, 
1986) (Comment 14), the petitioners claimed that Samsung overstated 
its home market advertising expense claim by including expenses in- 
curred outside the review period. In response, the DOC stated that “[wle 
believe an allocation of advertising expenses, which includes expenses 
outside the review period over sales made during that same period, still 
presents an accurate estimation of the expense for the review period as a 
whole. Because an advertising claim is by nature not sales-specific, a 
reasonable estimate is acceptable.” Id. at 41367. 

In a challenge to that final determination, the petitioners again ar- 
gued that Commerce’s methodology was unlawful because Commerce 
“used expenses in its calculation that occurred outside of the review pe- 


2 The product line methodology allocates advertising expenses incurred over total home market sales. See Monsanto 
Co. v. United States, 12. CIT 937, 948-49, 698 F. Supp. 275, 284-85 (1988). 


3 The decision to select a particular methodology rests solely within Commerce’s sound discretion.” Hercules, Inc. v 
United States, 673 F. Supp. 454, 469 (1987). 


4The model-specific methodology treats advertising expenses as direct expenses only if they were incurred as a re- 
sult of promoting the home market comparison model. See Television Receiving Sets, Monochrome and Color, From 
Japan; Final Results of Administrative Review of Antidumping Finding, 50 Fed. Reg. 24278, 24282 (June 10, 1985) 
(Comment 11) 

5 The DOC rejected the previously used model-specific allocation because it: “(1) [lleads to inaccurate and erratic 
results in many instances since most companies do not keep advertising records on a model-specific basis; (2) is suscep- 
tible to manipulation by foreign companies in order to reduce dumping margins; and (3) is unnecessarily burdensome 
for both respondents and the Department.” NEC Home Electronic, Ltd. v. United States, 18 CIT 336 (1994), aff'd in 
part, vacated in part, on other grounds, 54 F.3d 736 (1995). 


6In Sanyo’s original submission to the DOC, it calculated advertising expenses using the product-line methodology 
by multiplying the percentage of total advertising costs over total sales for the 58" term (fiscal year 12/1/81-11/30/82), 


see Plaintiff's Reply at 5, against the net selling price for the models sold in the review period. For the Fourth Period, 
Sanyo obtained a cost of ¥11,129 verified by the DOC on October 24-25, 1983. Plaintiff's Memo at 25. 
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riod,” and reasoned that this methodology may allow Samsung to “ma- 
nipulate the determination by artificially decreasing its dumping 
margins,” since the outside advertising expenses were “uncharacteristi- 
cally high.” Independent Radionic Workers of America v. United States, 
18 CIT 851, 862 F Supp. 422, 429 (1994) (Where the review period cov- 
ered 4/25/84—3/31/85 and the DOC prorated the month of April advertis- 
ing expense because Samsung could not provide a daily breakdown of 
advertising expenses). 

The court held that since advertising expenses “are of a nature that 
prevents a sales-specific calculation * * * some allocation must be made 
in order to follow the regulation.” Moreover, “this allocation methodolo- 
gy is not contrary to Commerce’s standard practice. In fact, Commerce 
has used a pro rata allocation method in other determinations.” Jd. at 
429 (citations omitted); cf AOC Int’l. Inc. v. United States, 13 CIT at 
721-22, 721 F. Supp. at 319 (finding ITA’ s requirement that bad debt 
expenses be both incurred and written-off during the review period in 
order to qualify as directly-related is not in accordance with law) (citing 
Daewoo Electronics Co. v. United States, 13 CIT 253, 259, 712 F Supp. 
931, 940 (1989) (ITA administrative practice disregarding the selling ex- 
penses for bad debt losses, while granting adjustment for warranty ex- 
penses which are not incurred with regard to the sales under review is 
arbitrary), rev'd on other grounds 6 F.3d 1511 (Fed. Cir. 1993)); but see 
Zenith Electronics Corp. v. United States, 14 CIT 831, 853, 755 F Supp. 
397, 418 (1990) (stating in dicta that Commerce’s normal practice is to 
divide the total advertising expenses for the product during the review 
period by the total sales of the product during that period), aff’d on other 
grounds, 988 F.2d 1573 (Fed. Cir. 1993). 

For supporting authority, the government cites to the Study of 
Antidumping Adjustments Methodology and Recommendations for 
Statutory Change (November 1985) (“the Study”) and two Final Deter- 
minations. The court finds that government’s reliance on those authori- 
ties is misplaced. 

The Study states only that: 


We make adjustments for differences in * * * advertising. In effect, 
any such costs uniquely associated with the circumstances under 
which the foreign market good is sold are subtracted out of foreign 
market price, and any such costs uniquely associated with the cir- 
cumstances under which the U.S. good is sold are added into the for- 
eign market price. 

The Study at 20. 


The Study does not specify that circumstance of sale costs such as ad- 
vertising are prohibited from the FMV calculation if they fall outside the 
review period.’ In addition, although one of the two final determina- 
tions cited by the government states that the DOC disallowed “advertis- 
ing expenses which were incurred outside the period of investigation,” 
Certain Internal-Combustion, Industrial Forklift Trucks From Japan, 


7 The government conceded at oral argument that the Study did not support its argument. 
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53 Fed. Reg. 12552, 12564 (April 15, 1988) (Comment 24), the second Fi- 
nal Determination cited by the government, Final Determination of 
Sales at Less Than Fair Value; Color Picture Tubes from Korea, 52 Fed. 
Reg. 44186 (Nov. 18, 1987), seems to directly contradict the govern- 
ment’s position. 

The government cites to Final Determination of Sales at Less Than 
Fair Value; Color Picture Tubes from Korea, 52 Fed. Reg. 44186 (Nov. 18, 
1987) (Comment 10) for the proposition that the DOC is “stating a pref- 
erence for expenses recorded on the basis of activities during the review 
period.” Defendant’s Response at 33. 

However, in Color Picture Tubes from Korea, the petitioners alleged 
that Samsung had incorrectly based its “advertising expense claim on 
the amount of advertising expenses accrued, rather than paid during 
the period.” 52 Fed. Reg. at 44190. Thus the petitioners argued that the 
DOC “should allow, as part of any advertising expense claim, only those 
actual expenses recorded in Samsung’s advertising expense ledger in 
the months covered by our investigation.” Jd. Samsung countered by 
claiming that “under generally accepted accounting principles, the 
accrual method is considered more accurate than the cash method.” Jd. 
In response, the DOC found that 


[with regard to the method of recording advertising expenses, we 
consider the accrual method to be more accurate than the 
cash method because the former recognizes expenses actually in- 
curred by the company for activities undertaken during the 
review period, while the latter recognizes expenses that relate to 
a company’s activities during a previous period. 
Id. at 44190 (emphasis added). Thus, the DOC’s position there actually 
supports Sanyo’s argument here. 
Moreover, Sanyo argues that: 


in its initial Questionnaire Response in the Fourth Review, dated 
July 8, 1983, submitted in response to the DOC’s April 25, 1983 re- 
quest for information, in which Sanyo reported its advertising and 
sales promotion expenses on a product line basis, Sanyo did not allo- 
cate third period costs over fourth period sales. Instead Sanyo divid- 
ed total advertising costs incurred for television sets for the 58° 
term by the total yen value of television sets sold for the 58" term, 
to obtain total costs as a percentage of selling price. 
Plaintiff's Reply Memorandum at 5. The 58*" term represents Sanyo’s 
fiscal year from 12/1/81 through 11/30/82 thereby overlapping with both 
the third and fourth administrative reviews. Commerce’s “practice is to 
adhere to an individual firms’ recording of costs in accordance with 
GAAP ofits home country if [Commerce is] satisfied that such principles 
reasonably reflect the costs of producing the subject merchandise.” Cul- 
tivos Miramonte S.A. and Flores Mocari S.A., 980 F. Supp. 1268 (CIT 
1997); see also NTN Bearing Corp. of America v. United States, 905 F. 
Supp. at 1094 (“Commerce points out that its long-established practice 
has been to accept a respondent’s accounting methodology so long as 
that methodology is reasonable and is used in the respondent’s normal 
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course of business”); Fag U.K. Ltd. v. United States, 945 F. Supp. 260, 
271 (CIT 1996) (“reliance on an individual firm’s home country GAAP 
provides an objective standard by which to measure costs, and allows a 
respondent a predictable basis on which to compute costs”). 

Accordingly, the issue of advertising costs is remanded to Commerce 
to recalculate this circumstance of sale expense in accordance with the 
product-line methodology and pursuant to the accounting system and 
original numbers used and submitted by Sanyo. 


E 


THE DOC’S REFuSAL To ADJusT FMV For SANYO’s WARRANTY LABOR 
Costs WAS SUPPORTED By SUBSTANTIAL EVIDENCE AND IN ACCORDANCE 
WITH LAW 
As previously discussed, §1677b(a)(4)(B) gives Commerce the author- 

ity to adjust FMV to account for differences in the circumstances of sale 

between the home market and the export market. See Zenith Electron- 
ics Corp. v. United States, 988 F.2d 1573, 1583 (Fed. Cir. 1993)(“Zenith 

I”). Circumstances of sale are those which “bear a direct relation to the 

sales which are under consideration”, and thus are treated as direct ex- 

penses. 19 C.FR. § 353.15(a)(1988). Examples of differences in circum- 
stances of sale for which reasonable allowance generally will be made 
include warranties. 19 C.FR. § 353.15(b)(1987); see Zenith Electronics 

Corp. v. United States, 77 F.3d 426, 433 (Fed. Cir. 1996)(“Zenith IT”). 
The Department of Commerce “allows, ‘as direct selling expenses, the 

costs of free parts supplied * * * in servicing’ warranties, as well as other 

direct expenses such as * * * ‘payments to unrelated firms for perform- 
ing servicing.’” Zenith II at 433-348 (quoting The Study at 45). Allow- 
able warranty expenses must be variable costs associated with the 

merchandise used as the basis of FMV. The Study at 45. 

However, when the firms performing warranty services are related, 
“Commerce has consistently treated payments to [them] as intracorpo- 
rate transfers of funds rather than as expenses directly related to sales.” 
Zenith I at 1583 (citations omitted). In order to qualify for an adjust- 
ment of FMV, Commerce requires an exporter to demonstrate that its 
payments to related companies are at competitive rates, or at arm’s 
length. Id. at 1584. 

In its Final Results, the DOC deducted the full amount of Sanyo’s 
warranty costs from its selling price to calculate USP and deducted only 
Sanyo’s warranty parts costs from its selling price to calculate FMV. The 
DOC treated Sanyo’s warranty labor costs as an indirect selling expense 


© The issue presented in Zenith II was “whether the court erred in concluding that the [respondents’] in-house war- 
ranty labor costs were not ‘fixed’”. Jd. at 433. The court held that in-house warranty labor costs are considered “ser- 
viceman’s wages” which are treated as indirect warranty expenses since they would have been incurred regardless of 
the sales under consideration. Jd. at 426. Thus, the lower court properly treated the in-house warranty labor expenses 
as indirect. In addition, the appellate court found that the warranty labor expenses were fixed indirect expenses be- 
cause they did not vary from month to month in accordance with the quantity of the product sold. Id. at 434. The issue 
of relatedness never arose in Zenith II. 

Zenith I, on the other hand, more closely resembles this case. There, Commerce refused to deduct warranty labor 
costs since Mitsbushi and NEC each employed a related warranty service company. Id.:at 1579. Commerce refused the 
deduction because Mitsubishi failed to show that the service company made a profit on the services provided to the 
manufacturer. Id. 
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because “Sanyo’s service contractor is related to Sanyo”. Final Results 
at 8943-44 (Comment 40). 

Sanyo argues that the DOC erred by treating its home market war- 
ranty labor costs as an indirect selling expense. Sanyo asserts that these 
labor charges are variable expenses paid to a contractor. In addition, Sa- 
nyo asserts first that it “satisfied the DOC that it dealt with related sup- 
pliers on an arm’s length basis,” pointing to the DOC’s Verification 
Report for the Third and Fourth Review Period dated August 14, 1986. 
Plaintiff's Reply at 8. Second, Sanyo claims that Commerce never re- 
quested specific documentation confirming the arm’s length nature of 
its payments for warranty labor, and therefore Sanyo could not comply 
with supplying the required information. Plaintiff's Reply at 8-9. 

The Government concurs that Sanyo demonstrated that its warranty 
labor costs are variable, but contends that Sanyo failed to demonstrate 
that the warranty labor costs are at arms length. See Defendant’s Re- 
sponse at 17. 

The Court finds Sanyo’s arguments unpersuasive. As to Sanyo’s first 
contention, a review of the Verification Report reveals that the con- 
firmation related only to warranty parts costs and not warranty labor 
costs. See Report of Verification dated Aug. 14, 1986 attached to Defen- 
dant’s Confidential Appendix at 21-15. The DOC deducted warranty 
parts costs as a direct selling expenses. Accordingly, Sanyo made no 
showing that its’ service company, Sanyo Service Co., Ltd., performed 
warranty labor at arm’s length. 

As to Sanyo’s second contention, the Court reiterates that the appli- 
cable regulations presume that a related party price will not be used by 
Commerce unless the respondent demonstrates that the price is at 
arm’s length price. The burden is properly placed on the respondent and 
not Commerce to come forth with the required information. 

Therefore, the Court finds that Commerce’s determination to reject 
Sanyo’s home market warranty labor costs as a direct selling expense in 
its calculation was supported by substantial evidence and in accordance 
with law. 


F 


THE COURT REMANDS To THE DOC For RECALCULATION OF THE 
ADJUSTMENTS FOR THE REBATED JAPANESE COMMODITY TAX 


Pursuant to 19 U.S.C. § 1677a(d)(1)(C)(1988), Commerce is required 
to increase the USP by the “amount of any taxes imposed in the country 
of exportation directly upon the exported merchandise * * * which have 
been rebated, or which have not been collected, by reason of the exporta- 
tion of the merchandise to the United States.” 

In the Final Results, the DOC deducted the commodity tax paid by Sa- 
nyo from FMV. As Sanyo has argued and the government has acknowl- 
edged, this methodology is not in accordance with law. Consequently, 
this issue is remanded to Commerce for recalculation. 
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Il 
CONCLUSION 

For the foregoing reasons, plaintiffs’ motion is granted in part and de- 
nied in part. On remand, Commerce is instructed 1) to recalculate FMV 
based on the price paid by Sanyo to its unrelated distributor or to pro- 
vide a rationale for calculating FMV based on the price paid by Sanyo’s 
distributors to its dealers; 2) to reconsider the level of trade adjustment 
issue in conjunction with the foregoing; 3) to recalculate the amount of 
home market advertising expenses under the product-line methodology 
using the figures originally submitted by Sanyo; and 4) to increase the 
USP by the amount of any commodity tax paid by Sanyo. Commerce has 
ninety (90) days to conduct the remand proceeding. Commerce’s deter- 
mination in all other respects is sustained. 


ATE 
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OPINION 


TSOUCALAS, Senior Judge: Plaintiffs, Koyo Seiko Co., Ltd. and Koyo 
Corporation of U.S.A. (collectively “Koyo”), move for judgment on the 
agency record pursuant to Rule 56.2 of the Rules of this Court. Koyo 
challenges the Department of Commerce, International Trade Adminis- 
tration’s (“Commerce”) final results of the administrative review, en- 
titled Tapered Roller Bearings and Parts Thereof, Finished and 
Unfinished, From Japan, and Tapered Roller Bearings, Four Inches or 
Less in Outside Diameter, and Components Thereof, From Japan; Final 
Results of Antidumping Duty Administrative Reviews and Termination 
in Part (“Final Results”), 62 Fed. Reg. 11,825 (Mar. 13, 1997). 


BACKGROUND 

The administrative review at issue encompasses imports of tapered 
roller bearings (“TRBs”) during the review period of October 1, 1994 
through September 30, 1995. On November 6, 1996, Commerce pub- 
lished the preliminary results of the instant review. See Tapered Roller 
Bearings and Parts Thereof, Finished and Unfinished, From Japan, 
and Tapered Roller Bearings, Four Inches or Less in Outside Diameter, 
and Components Thereof, From Japan; Preliminary Results of Anti- 
dumping Duty Administrative Reviews and Partial Termination of Ad- 
ministrative Reviews (“Preliminary Results”), 61 Fed. Reg. 57,391. On 
March 13, 1997, Commerce published the Final Results at issue. See 62 
Fed. Reg. at 11,825. Koyo appeals certain Final Results determinations 
dealing with its sales subject to the antidumping duty order on TRBs 
four inches or less in outside diameter. 

Koyo claims Commerce erred in the Final Results by: (1) denying 
Koyo a level of trade adjustment (“LOT adjustment”); (2) failing to de- 
duct discounts and/or rebates from gross unit price in calculating home 
market revenue for constructed export price (“CEP”) profit in the com- 
puter program; (3) double-counting profit for tapered roller bearing 
(“TRB”) cups and cones split from TRB sets in the calculation of profit 
for constructed value (“CV”) in the computer program; and (4) failing to 
adjust home market price for pre-sale inland freight to certain aftermar- 
ket customers in the computer program. 


DISCUSSION 

The Court has jurisdiction over this matter under 19 U.S.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1994). 

The Court must uphold Commerce’s final determination unless it is 
“unsupported by substantial evidence on the record, or otherwise not in 
accordance with law.” 19 U.S.C. § 1516a(b)(1)(B). Substantial evidence 
is “more than a mere scintilla. It means such relevant evidence as a rea- 
sonable mind might accept as adequate to support a conclusion.” Uni- 
versal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) (quoting 
Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). “It is not 
within the Court’s domain either to weigh the adequate quality or quan- 
tity of the evidence for sufficiency or to reject a finding on grounds of a 
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differing interpretation of the record.” Timken Co. v. United States, 12 
CIT 955, 962, 699 F Supp. 300, 306 (1988), aff'd, 894 F2d 385 (Fed. Cir. 


1990 


J 


vel of Trade Adjustment: 


Because the administrative review at issue was initiated after Janu- 
ary 1, 1995, the applicable statutory provisions are the amendments 
made by the Uruguay Round Agreements Act (“URAA”), Pub. L. 
103-465, 108 Stat. 4809. Under pre-URAA law, there were no specific 
provisions concerning adjustments for differences in levels of trade. 
However, Commerce promulgated regulations stating that it normally 
would calculate foreign market value and U.S. price at the same com- 
mercial level of trade. See 19 CER. § 353.58 (1994). If such sales were 
insufficient to permit an adequate comparison, Commerce would calcu- 
late foreign market value based upon such or similar sales at the most 
comparable level of trade in the U.S. market, making appropriate ad- 
justments for differences affecting price comparability. See id. 

The antidumping law, as amended by the URAA, contains specific 
provisions regarding adjustments for differences in levels of trade. The 
statute defines normal value (“NV”) (which corresponds to pre-URAA 
law’s “foreign market value”) as “the price at which the foreign like 
product i sold (or, in the absence of a sale, offered for sale) for con- 
sumption in ‘te exporting country, in the usual commercial quantities 
and in the ordinary course of trade and, to the extent practicable, at the 

same level of tr ade as the export price or constructed export price 
19 U.S.C. § 1677b(a)(1)(B)(i) (1994). The statute directs Commerce to 
make a LOT adjustment to NV under certain conditions: 


The price described in paragraph (1)(B) shall also be increased or 
decreased to make due allowance for any difference (or lack thereof) 
between the export price and constructed export price and the price 
described in paragraph (1)(B) (other than a difference for which al- 
lowance is otherwise made under this section) that is shown to be 
wholly or partly due to a difference in level of trade between the ex- 
port price or constructed export price and normal value, if the dif- 
ference in level of trade— 
(i) involves the performance of different selling activities; 
and 
(ii) is demonstrated to affect price comparability, based on a 
pattern of consistent price differences between sales at differ- 


ent levels of trade in the country in which normal value is de- 
termined. 


19 U.S.C. § 1677b(a)(7)(A). In sum, to qualify for a LOT adjustment, a 
party ak demonstrate that the difference in level of trade: (1) involves 
the performance of different selling activities; and (2) affects price com- 
parability, as evidenced by a consistent pattern of price differences. 
When the data available does not provide an appropriate basis to 
grant a LOT adjustment, but NV is established at a level of trade consti- 
tuting a more advanced stage of distribution than the level of trade of 
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the CEP the statute ensures a fair comparison by providing for a “CEP 
offset.” See 19 U.S.C. § 1677b(a)(7)(B). 

During the administrative review in this case, Koyo established the 
first criterion for eligibility for a LOT adjustment, demonstrating that 
its CEP sales were sold at a different level of trade than the sales used by 
Commerce to establish NV. See Final Results, 62 Fed. Reg. at 11,842. 
However, while Koyo did not demonstrate the existence of a home mar- 
ket level of trade equivalent to its U.S. trade level, Koyo calculated a 
“constructed” NV, which it claimed was at a level of trade equivalent to 
the U.S. level of trade and could be used to measure the appropriate LOT 
adjustment.! Commerce rejected Koyo’s constructed normal value and 
refused to grant Koyo’s request for a LOT adjustment, claiming Koyo 
failed to provide adequate actual data to satisfy the second criterion. See 
id. Commerce, nevertheless, granted Koyo a CEP offset. 

Koyo contends that Commerce’s decision to deny it’s requested LOT 
adjustment was erroneous because Commerce improperly based its de- 
cision on its interpretation of the URAA level of trade statutory provi- 
sion in a manner that effectively failed to implement critical aspects of 
the law. Koyo’s Mem. Supp. Mot. J. Agency R. at 8-27. In particular, 
Koyo argues that the “pattern of consistent price differences” set forth 
in the second requirement may be established by “‘constructed’ home 
market analogs to the adjusted CEP by deducting from the home market 
gross sales price the same expenses as those deducted from the U.S. sales 
price in calculating the ‘adjusted CEP’” Id. at 15. 

Commerce responds that Koyo lacked home market sales at a level of 
trade equal to Koyo’s CEP sales, without which Commerce could not de- 
termine whether differences in the levels of trade affected price 
comparability. Commerce maintains that its interpretation of the 
URAA statutory language requiring parties to use actual sales to dem- 
onstrate their entitlement to a LOT adjustment, is reasonable. Def.’s 
Partial Opp’n to Mot. J. Agency R. at 11-21. 

Timken agrees generally with the position taken by Commerce, em- 
phasizing that Koyo’s invention of “constructed normal value” provides 
for no basis for comparison. Timken’s Partial Opp’n to Mot. J. Agency R. 
at 7-11. 

The issue before the Court is whether Commerce should base LOT ad- 
justments on a constructed home market level of trade purporting to 
demonstrate a “pattern of consistent price differences” under the rele- 
vant URAA provisions. In the Final Results, Commerce stated its rea- 
soning as follows: 


We may not base LOT determinations or adjustments upon 
“constructed” or artificial home market levels. Koyo’s constructed 
normal value LOTs are not LOTs at which Koyo actually sold TRBs 


1 Koyo computed this constructed NV by attempting to deduct from home market gross sales price the same ex- 
penses that are deducted from the U.S. sales price in calculating “adjusted CEP” To accomplish this, Koyo first calcu- 
lated NV by adjusting the gross unit price for the expenses specified in the statute as NV adjustments (see subsection 
1677b(a)(6)): inland freight from the warehouse to the customer, home market packing, credit and circumstances of the 
sale adjustments. Koyo then subtracted from NV the following additional expenses: pre-sale inland freight, inventory 
carrying costs and indirect selling expenses. Finally, Koyo added a value named Billing Adjustment 1 
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n the home market during the POR. * * * [T]here is no statutory 
basis for us to construct LOTs in the home market or elsewhere. 
herefore, because Koyo was unable to demonstrate a pattern of 
istent price differences between a home market equivalent to 
CEP and other home market LOTSs, we did not have the informa- 
necessary to make a LOT adjustment. 
eg. at 11,842. 
yurt finds this explanation, and Commerce’s resultant LOT 
stment denial, reasonable. First, there is no support in the statute 
sewhere requiring, or suggesting, that Commerce accept a 
tructed” normal value in establishing entitlement to a LOT ad- 
nt. Rather, it is apparent from the statutory language that a LOT 
tment is based on consistent price differences between actual, 
constructed or otherwise artificial, sales. See 19 U.S.C. 
b(a)(7)(A)(ii) (requiring that the LOT adjustment be based on 
consistent price differences between sales at different levels of trade”) 
emphasis added). Koyo admits that it “had no sales in the home market 
at a level of trade comparable to the CEP” during the period of review. 
Koyo’s Section A Questionnaire Response, PR. Doc. No. 77, at 8 (May 28, 
1996). Further, the statute provides the CEP offset as an alternative for 
uations where CEP level of trade is less advanced than home market 
evel of trade but a LOT adjustment is inappropriate. Commerce 
sranted Koyo a CEP adjustment in this case.” 

Koyo insists that Commerce’s interpretation eviscerates the level of 
trade provision, noting that Commerce has denied LOT adjustments 
with almost perfect consistency in hundreds of post-URAA law deter- 
minations. Koyo’s Mem. Supp. Mot. J. Agency R. at 24-27. Koyo empha- 

s that Commerce’s failure to find a home market level of trade 
juivalent to that of U.S. sales in CEP cases is because CEP sales are ad- 
-d for selling and moving expenses, unrealistically requiring a corre- 
sponding home market sale to be essentially a factory-door transaction. 
Id. at 26. The Court agrees that it is exceptionally difficult to obtain a 
LOT adjustment under Commerce’s CEP level of trade methodology. 
Nevertheless, this Court’s duty is to review the reasonableness of Com- 
merce’s statutory interpretation. See Ipsco, Inc. v. United States, 965 
F.2d 1056, 1061 (Fed. Cir. 1992) (quoting Chevron, U.S.A., Inc. v. Natu- 
ral Resources Defense Council, Inc., 467 U.S. 837 (1984)). Commerce’s 
interpretation requiring actual sales to demonstrate the second criteri- 
on for a LOT adjustment is reasonable, in light of the existence of the 
CEP offset to cover situations such as those at issue. Consequently, 


mmerce claims that its decision to require parties to use actual sales to demonstrate entitlement to a LOT ad- 
ustment comports with Congress’ intent that “[n]o pretended sale or offer for sale, and no sale or offer for sale in- 
tended to establish a fictitious market, shall be taken into account in determining normal value.” Def.’s Partial Opp’n 
to Mot. J. Agency R. at 17 (citing 19 U.S.C. § 1677b(a)(2)). The Court agrees, but notes that although Koyo ultimately 
computed a “constructed” home market level of trade, it did not employ pretended or fictitious sales to do so 
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Commerce’s decision to deny Koyo a LOT adjustment is supported by 
substantial evidence. 
2. Clerical Errors: 

Koyo claims it has identified three clerical errors in the dumping mar 
gin computer program and requests a remand for their correction. Spe 
cifically, Koyo claims Commerce’s computer program failed to deduct 
discounts and/or rebates from gross unit price in calculating home mar 
ket revenue for CEP profit; double-counted profit for TRB cups and con- 
es split from TRB sets in calculating profit for CV; and failed to deduct 
pre-sale inland freight from home market sales to certain aftermarket 
customers for which the deduction should have been made. Koyo’s 
Mem. Supp. Mot. J. Agency R. at 27-31. 

Commerce agrees that its computer program contained the three cler- 
ical errors Koyo identified and consents to a remand to correct them 
Def.’s Partial Opp’n to Mot. J. Agency R. at 21-24. 

Upon review of the record, the Court concludes that the computer 
program indeed contained the clerical errors Koyo identified. The 
Court, therefore, remands to Commerce to: deduct discounts and/or re- 
bates from gross unit price in calculating home market revenue for CEP 
profit; recalculate profit for CV without double-counting profit for TRB 
cups and cones split from TRB sets; and deduct pre-sale inland freight 
from home market sales to certain aftermarket customers for which the 
deduction should have been made. 


CONCLUSION 

In accordance with the foregoing opinion, this case is remanded to 
Commerce to correct certain clerical errors. Commerce is ordered to: (1) 
deduct discounts and/or rebates from gross unit price in calculating 
home market revenue for CEP profit; (2) recalculate profit for CV with- 
out double-counting profit for TRB cups and cones split from TRB sets; 
and (3) deduct pre-sale inland freight from home market sales to certait 
aftermarket customers for which the deduction should have been made. 
Commerce is sustained as to all other issues. 


3 The Court is troubled by Koyo’s outright misrepresentation of the Uruguay Round Agreement 
Administratit e Action (“SAA”), H.R. Doc. No. 316, 103d Cong., 2d Sess. (1994). Koyo ¢ 
“‘when sales in the U.S. and foreign markets cannot be compared at the same level of 


make] an adjustment to normal value.’” Koyo’s Mem. Supp. Mot. J. Agency R. at 10 (citing SAA, at 15 

added). In reality, the SAA states that “when sales in the U.S. and foreign markets cannot be compared at ti 

of trade, an adjustment may be appropriate.” SAA, at 159 (emphasis added). The SAA continues that Comme 

adjust NV for price differences “demonstrated to be attributable to differences in the level of trade of the comparison 
sales in each market,” but only if the two statutory requirements of subsections 1677b(a)(7)(A)(i) & (ii) are satisfied. Id 
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MEMORANDUM OPINION AND ORDER 

CARMAN, Chief Judge: Before the Court is an application by plaintiffs’ 
counsel for an award of attorney’s fees and costs pursuant to the Equal 
Access to Justice Act, 28 U.S.C. § 2412 (1994) and U.S. CIT R. 68. The 

Equal Access to Justice Act (“EAJA”), in relevant part, provides 

§ 2412. Costs and fees 
* * * * * * 

(d)(1)(A) Except as otherwise specifically provided by stat- 


ute, a court shall award to a prevailing party other than the 
United States fees and other expenses, in addition to any costs 


awarded pursuant to subsection (a), incurred by that party 


* * * 


unless the court finds that the position of the United 
States was substantially justified or that special circumstances 
make an award unjust. 

28 U.S.C. § 2412 (1994). The application presently before the Court re- 

quires analysis and a determination as to whether plaintiffs can be con- 

sidered a “prevailing party” under the statute. 

Plaintiffs’ counsel asserts he is entitled to an award of attorney’s fees 
and costs because the Court’s order remanding this matter to the 
United States Secretary of Labor (“Secretary”), see Former Employees 
of Shaw Pipe, Inc. v. United States Secretary of Labor, 957 F. Supp. 239 
(CIT 1997) (“Shaw Pipe I”), conferred prevailing party status upon the 
plaintiffs and because the government’s position in this matter was not 
substantially justified. (See Mem. in Supp. of Application for Att’y Fees 
and Costs at 1.) Defendant maintains no award of fees or expenses is 
warranted because the application by plaintiffs’ counsel was filed pre- 
maturely before the Court entered a final judgment in this matter and 


because plaintiffs were not a prevailing party at the time the application 
was filed. 


I 


An initial condition the EAJA places on eligibility to receive attor- 
ney’s fees and costs requires that an applicant be a prevailing party in a 
civil action involving the United States. While the term “prevailing 
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party” is not defined by the statute, the United States Supreme Court 
has observed “[a] typical formulation is that ‘plaintiffs may be consid- 
ered “prevailing parties” for attorney’s fees purposes if they succeed on 
any significant issue in litigation which achieves some of the benefit the 
parties sought in bringing suit.’” Hensley v. Eckerhart, 461 U.S. 424, 
433, 103 S.Ct. 1933, 1939, 76 L.Ed.2d 40 (1983) (quoting Nadeau v. Hel- 
gemoe, 581 F.2d 275, 278-79 (1°* Cir. 1978)). 

The application by plaintiffs’ counsel was received and filed on April 
8, 1997, subsequent to the Court’s issuing an order remanding this mat- 
ter to the Secretary! and prior to this Court issuing, on December 2, 
1997, a final judgment affirming the Secretary’s determination that 
plaintiffs are not eligible for certification to receive trade adjustment as- 
sistance benefits.” Plaintiffs’ counsel argues this Court’s decision in 
Shaw Pipe I, which found the Secretary’s denial of plaintiffs’ applica- 
tion for certification to receive trade adjustment assistance benefits was 
not supported by substantial evidence on the record and remanded the 
matter to the Secretary for further consideration, confers prevailing 
party status on plaintiffs. 

The Court is not persuaded by plaintiffs’ counsel’s argument. 
Throughout this matter, plaintiffs’ objective was to obtain certification 
from the Secretary to receive trade adjustment assistance benefits. 
Plaintiffs did not accomplish this objective when the Court remanded 
the Secretary’s determination with instructions to provide additional 
evidence supporting the conclusion that the work performed by plain- 
tiffs constituted a service rather than the creation or manufacture of a 
tangible commodity or the transformation of pipe into a new and differ- 
ent article as required by the statute. See Shaw Pipe I, 957 F. Supp. at 
244 (“[T]he Court finds no other information in the record suggesting or 
supporting the Department of Labor’s conclusion that Shaw Pipe’s pipe 
coating operations * * * constituted a service * * *. On remand, the De- 
partment of Labor shall determine whether plaintiffs ‘create or 
manufacture a tangible commodity, or transform it into a new and dif- 
ferent article,’ and thus whether plaintiffs satisfy the [statutory re- 
quirements on eligibility for trade adjustment assistance benefits] 
* * * ”)_ In remanding this matter, the Court did not express any views 
on the merits of plaintiffs’ claim. Rather, the Court remanded this mat- 
ter to provide the Secretary an opportunity to fill what the Court per- 
ceived to be a lack of evidence supporting the determination plaintiffs 
were ineligible to receive trade adjustment assistance benefits. 

At the time this Court remanded the Secretary’s determination in 
Shaw Pipe I, it was uncertain whether plaintiffs ultimately would be the 
prevailing party. based on the uncertainty as to whether plaintiffs’ claim 
would prevail, the Court finds plaintiffs could not be considered a “pre- 
vailing party” under the statute at the time plaintiffs’ counsel sub- 


1 The Court remanded this matter to the Secretary of Labor in Former rats Ang of Shaw Pipe, Inc. v. United States, 
957 F. Supp. 239 (CIT 1997) (“Shaw Pipe I” ”) which was issued on January 9, 1997. 


2 See Former Employees of Shaw Pipe, Inc. v. United States, 988 F. Supp. 588 (CIT 1997) (“Shaw Pipe II”), 
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his application for attorney’s fees and costs. See Brown v. 
ecretary of Health and Human Services, 747 F.2d 878, 883 (3d Cir. 
1984) (“When a court vacates an administrative decision and remands 
the matter for reconsideration, the successful party generally should 
not recover attorney’s fees at that particular time since the claimant’s 
rights and liabilities and those of the government have not yet been de- 
termined.”); Austin v. Department of Commerce, 742 F.2d 1417, 1421 
Fed. Cir. 1984) (holding party which has claim remanded to agency but 
loses following remand is not a prevailing party, and thus not entitled to 
attorney’s fees and costs under the EAJA); McGill v. Secretary of Health 
nd Human Services, 712 F.2d 28, 32 (2d Cir. 1983) (holding applicant 
for Social Security benefits whose case was remanded is not a prevailing 
party for purposes of the EAJA and noting “her success [in having her 
case remanded] * * * didno more than move her one step closer to a final 
letermination of the merits of her claim”); La Manna v. Secretary of 
Health and Human Services, 651 F. Supp. 373, 375 (N.D.N.Y. 1987) 
“Generally, a court orders a case remanded so that new evidence can be 
considered, and such a remand only places a plaintiff one step closer to- 
ward achieving the relief sought, the award of benefits. At the time of 
the remand, plaintiff is not yet a prevailing party.”). Additionally, be- 
cause the Court ultimately rejected plaintiffs’ claim in Shaw Pipe IT, 
plaintiffs fail to satisfy the requirement that they be a “prevailing 
party” and thus are ineli gible for attorney’s fees and costs pursuant to 
the EAJA. 


II 

In addition to highlighting the fact that plaintiffs were not the pre- 
vailing party in this matter, defendant argues plaintiffs’ counsel is not 
entitled to attorney’s fees and-costs under the EAJA because the ap- 
plication was filed prematurely before this Court’s final determination 
was issued in Shaw Pipe II. Defendant notes both the statute and U.S. 
CIT R. 68 provide applications for attorney’s fees must be made within 
30 days of the issuance of a final judgment. See 28 U.S.C. § 2412(d)(1)(B) 
(“A party seeking an award of fees and other expenses shall, within 
thirty days of final judgment in the action, submit to the court an ap- 
plication for fees and other expenses which shows that the party isa pre- 
ae party and is eligible to receive an award under this subsection 
’ ; US. CIT R. 68(a) (“Applications [for attorney’s fees and ex- 
genmea’ must be filed within 30 days after the date of entry by the court 
of a final judgment.”). The statute defines a final judgment as “a judg- 
ment that is final and not appealable.” 28 U.S.C. § 2412(d)(2)(G) (1994). 

Defendant is correct that the application by plaintiffs’ counsel was 
filed prematurely. See Hudson v. Sullivan, 779 F. Supp. 37, 39 (W.D. Pa. 
1991) (“[T]he filing period begins after final judgment is entered by the 
court and the appeal period has run, so that the judgment is no longer 
appealable.”); La Manna, 651 F. Supp. at 375 (“[A] fees application can- 
not be filed until there has been a final judgment, regardless of whether 
a remand, for all intents and purposes, resolves the action.”). The fact 
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that plaintiffs were not the prevailing party in the underlying action, 
however, frees this Court from having to address defendant’s arguments 
concerning the timeliness of the application submitted by plaintiffs’ 
counsel. Even if the application by plaintiffs’ counsel had been sub- 
mitted in a timely fashion, plaintiffs’ counsel is not eligible to receive at- 
torney’s fees and costs because plaintiffs were not the prevailing party 
in the underlying action. 

Finally, the Court notes that while plaintiffs’ counsel is not eligible to 
receive attorney’s fees and costs pursuant to the EAJA, it would appear 
plaintiffs’ counsel is eligible to apply to the Court for compensation un- 
der the recently approved “Procedures for Reimbursement of Recover- 
able Expenses and Costs to Attorneys Appointed in Actions Before the 
United States Court of International Trade”. The Court approved these 
procedures to promote the effective and efficient administration of jus- 
tice and greatly appreciates the generous efforts of members of the Bar 
who provide their time and services free of charge to parties otherwise 
unable to afford representation by counsel. In accordance with the new- 
ly approved procedures, the Court will consider applications for reim- 
bursement of certain expenses and costs associated with representing a 
pro se litigant in an action before this Court. Plaintiffs’ counsel may ob- 
tain further information and details regarding the new procedures from 
the Clerk of Court of the United States Court of International Trade. 

Based on the reasoning above, it is hereby ORDERED that plaintiffs’ ap- 
plication for attorney’s fees and other costs under the Equal Access to 
Justice Act, 28 U.S.C. § 2412, is denied. 
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OPINION 

PoGugE, Judge: Plaintiff, Air Products and Chemicals Inc. (“Air Prod- 
ucts”), challenges aspects of the U.S. Department of Commerce (“Com- 
merce” or the “Department”) final determination in Polyvinyl Alcohol 
From the People’s Republic of China, 61 Fed. Reg. 14,057 (Dep’t Com- 
merce 1996)(final det.)(“Final Determination” 

This Court has jurisdiction pursuant to 28 U.S.C. § 1581(c)(1994) and 
19 U.S.C. § 1516a(2)(B) (iii) (1994). 

Plaintiff's motion for judgment on the agency record! raises four 
issues: (1) whether Commerce’s assignment of a company-specific 
antidumping margin was in accordance with law, and if in accordance 
with law, whether Commerce’s finding of an absence of de jure and de 
facto governmental control was supported by substantial evidence; 
(2) whether Commerce’s calculation of factory overhead, general ex- 
penses and profit rates was in accordance with law, and if in accordance 
with law, whether Commerce’s determination that VAM Organic and 
Polychem are equally representative of the PVA industry in India was 
supported by substantial evidence; (3) whether Commerce’s application 
of the factory overhead percentage rate to total costs in the final stage of 
production was supported by substantial evidence; and (4) whether 
Commerce’s calculation of indirect labor costs was in accordance with 
law and was supported by substantial evidence. 


BACKGROUND 
On March 9, 1995, Air Products filed an antidumping petition with 


Commerce and the United States International Trade Commission 
(“ITC”) alleging that polyvinyl alcohol? (“PVA”) from Japan, the 
People’s Republic of China (“PRC”), Taiwan, and the Republic of Korea 
was being sold at prices below fair market value injuring the domestic 
industry. Commerce initiated an antidumping investigation covering 
entries of PVA from October 1, 1994, through March 31, 1995. See Poly- 
vinyl Alcohol From Japan, the Republic of Korea, the People’s Republic 
of China, and Taiwan, 60 Fed. Reg. 17,053 (Dep’t Commerce 1995)(init. 
antidumping duty investigation). 

In the course of its investigation, Commerce issued an antidumping 
questionnaire to the PRC’s Ministry of Foreign Trade and Economic 
Cooperation (“MOFTEC”) and the two known PRC producers of PVA, 
Guangxi Gitic Import and Export Corporation (“Guangxi”) and Sinopec 
Sichuan Vinylon Works (“Sichuan”). P R. Doc. No. 47, App. Def.’s Mem. 
Opp’n Pl.’s Mot. J. Agency R. 1 (“Govt. App.”). InJune, 1995, Commerce 
received responses from the respondents. See Polyvinyl Alcohol From 
the People’s Republic of China, 60 Fed. Reg. 52,647 (Dep’t Commerce 
1995)(prel. det.)(“Preliminary Determination”). During August and 


September 1995, Commerce requested clarifications of the submitted 
questionnaire responses. 


1 See USCIT R. 56.2. 


< Polyvinyl alcohol is a dry, white to cream-colored, water-soluble synthetic polymer. Final Determination, 61 Fed 
Reg. at 14,058. 
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On October 10, 1995, Commerce preliminarily determined that PVA 
from the PRC was being sold at less than fair value. Jd. In October and 
November 1995, Commerce conducted on-site verification of the PRC 
producers. Final Determination, 61 Fed. Reg. at 14,058. 

On February 14, 1996, after submission of briefs by petitioner and re- 
spondents, Commerce held a public hearing. Jd. On March 29, 1996, 
Commerce published its final determination. Jd. at 14,057. Following 
the ITC’s affirmative determination that an industry in the United 
States was threatened with material injury by reason of the subject im- 
ports, an antidumping duty order was entered against PVA from the 
PRC. Polyvinyl Alcohol From the People’s Republic of China, 61 Fed. 
Reg. 24,286 (Dep’t Commerce 1996)(antidumping duty ord.). Com- 
merce found a 0 percent margin for Sichuan and a 116.75 percent mar- 
gin for Guangxi. Id. at 24,287. 


STANDARD OF REVIEW 


In reviewing a final antidumping determination the Court of Interna- 
tional Trade must decide whether Commerce’s determination is in ac- 
cordance with law and whether Commerce’s conclusions are supported 
by substantial evidence on the record. See Section 516a(b)(1)(B)(i) of the 
Tariff Act of 1930, as amended, 19 U.S.C. § 1516a(b)(1)(B)(1994). 


DISCUSSION 
Commerce calculates an antidumping margin by comparing an im- 


ported product’s price in the United States to the normal value (“NV”) 
of comparable merchandise. Normal value typically equals the domestic 
price of the product in the exporting country. When the exporting coun- 
try is a nonmarket economy (“NME”)®, the domestic product sales may 
not be reliable indicators of market value. In such cases, Commerce 
must estimate the normal value by 1) isolating each factor of the produc- 
tion process in the NME country, 2) choosing a surrogate market econo- 
my country at a comparable level of economic development that 
produces comparable merchandise, 3) assigning a value to each factor of 
production equal to its cost in the surrogate country, and 4) adding to 
those values an estimated amount for profit and general expenses. 19 
U.S.C. § 1677b(c)(1994).4 

The purpose of the procedure established under section 1677b(c) is to 
construct the product’s price as it would have been if the NME country 
were a market economy, using the best information available regarding 
surrogate values. Tianjin Machinery Import & Export Corp. v. United 
States, 16 CIT 931, 940, 806 F Supp. 1008, 1018 (1992); Timken Co. v. 


3 The term “nonmarket economy country” means any foreign country that the administering authority determines 
does not operate on market principles of cost or pricing structures, so that sales of merchandise in such country do not 
reflect the fair value of the merchandise. 19 U.S.C. § 1677(18)(A)(1994). 


4 As the determination before the Court was initiated after January 1, 1995, post-Uruguay Round law applies. Tor- 
rington Co. v. United States, 68 F.3d 1347, 1352 (Fed. Cir. 1995), rev'd on other grounds, 73 F.3d 378 (Fed. Cir. 1995). 
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United States, 16 CIT 142, 144, 788 F. Supp. 1216, 1218 (1992).° Com- 
merce used the above procedure in the determination at issue, using In- 
dia as the surrogate market economy.® 


1. Company-Specific Rate v. Country-Wide Rate: 
In its May 23, 1995, antidumping questionnaire to the two PRC PVA 


producers, Commerce advised the parties of its policy with respect to 
“separate” company-specific rates as follows: 


The Department presumes that a single antidumping margin is ap- 
propriate for all exporters in a nonmarket economy country. The 
Department may, however, consider requests for separate rates 
from individual exporters. Individual exporters requesting a sepa- 
rate rate must respond to the following questions in order for the 
Department to consider fully the issue of separate rates. 
PR. Doc. No. 47 at A-2, Govt. App. 1. The Department requested eco- 
nomic, industry and company-specific information. In its June 30, 1995 
response, Sichuan provided Commerce with information regarding its 
eligibility for a separate rate. See C.R. Doc. No. 16, Govt. App. 2. 

Plaintiff argues Commerce’s determination that Sichuan is entitled 
to a separate, company-specific margin was not in accordance with law. 
Pl.’s Mem. Supp. Mot. J. Agency R. at 2 (“Air Product’s Brief”). Plaintiff 
maintains Commerce improperly applied its NME methodology in de- 
termining Sichuan’s independence by not requiring Sichuan to affirma- 
tively demonstrate its independence. Therefore, Plaintiff argues, 
Commerce should have rejected Sichuan’s submitted information and 
applied facts available to determine the appropriate dumping margin. 
Id.; see 19 U.S.C. 1677e (1994). 

For purposes of Commerce’s determinations involving products from 
an NME country, producers and exporters in the NME country are pre- 
sumed to export under the control of the central government until they 
affirmatively demonstrate on ade jure and de facto basis that there is an 
absence of government control. Sparklers From the People’s Republic of 
China, 56 Fed. Reg. 20,588, 20,589 (Dep’t Commerce 1991)(final det.). 
This approach has been consistently upheld by this court: Tianjin, 16 
CIT at 935, 806 F. Supp. at 1013-14 (1992); Sigma Corp. v. United 
States, 17 CIT 1288, 1302, 841 F. Supp. 1255, 1266 (1993); Writing In- 
strument Mfrs. Ass’n v. United States,21CIT__,__, slipop. 97-151, 
at 24 (Nov. 13, 1997), appeals docketed, No. 98-1178 (Fed. Cir. Jan. 9, 
1998), 98-1202 (Fed. Cir. Jan. 21, 1998). 

Evidence supporting de jure absence of government control includes: 
(1) absence of restrictive stipulations on individual exporters’ business 
and export licenses; (2) legislative enactments decentralizing control of 
companies; or (3) formal measures by the government decentralizing 
control of the companies. Tianjin, 16 CIT at 935, 806 F. Supp. at 1014; 


5 The cases cited by the Court regarding Commerce’s NME methodology were decided under the pre-Uruguay 
Round version of the antidumping statute. However, this aspect of the statute was not changed by the Uruguay Round. 
Compare 19 U.S.C. § 1677b(c) (1988) with 19 U.S.C. § 1677b(c) (1994). 


6No party challenges the use of India as the surrogate market economy. 
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Sigma Corp., 17 CIT at 1302 n.3, 841 F Supp. at 1266 n.3. Evidence sup- 
porting de facto absence of governmental control includes: (1) whether 
each exporter sets its own export prices independently of the govern- 
ment and other exporters; and (2) whether each exporter can keep the 
proceeds from its sales. Id. 

During its on-site verification of the Sichuan manufacturing facility, 
Commerce officials evaluated the evidence supporting Sichuan’s sepa- 
rate rate claim. See C.R. Doc. No. 60 at 1, App. Pl.’s Mem. Supp. Mot. J. 
Agency R. 1 (“Pl. App.”). In the final determination, Commerce ex- 
plained its analysis of both a de jure and de facto absence of governmen- 
tal control. Final Determination, 61 Fed. Reg. at 14,058-60. In addition, 
Commerce specifically found that Sichuan acted independently from 
the China Petrochemical Corporation (“Sinopec”). Id. 

Plaintiffs specific challenge to Commerce’s determination is that the 
Department’s analysis of governmental control should have been at the 
Sinopec level. Air Product’s Brief at 7-8. As Sichuan was once part of 
Sinopec’, Plaintiff argues, as part of Commerce’s de facto standard for a 
separate rate entitlement, “Commerce must verify the lack of corporate 
control by another entity before it can consider the issue of government 
control.” Id. at 8. In fact, despite its previous status, Commerce specifi- 
cally found that Sichuan is independent from Sinopec.* Commerce ex- 
plained: 


All evidence on the record supports Sichuan’s assertion that there 
is no current relationship between Sichuan and Sinopec. * * * At 
verification we reviewed a wide variety of sales documents includ- 
ing contracts, invoices, records of payments, and correspondence 
and found that Sichuan acted independently from Sinopec and any 
other entities in its day to day business activities. We found that Si- 
chuan officials made all decisions regarding sales pricing and con- 
tracting, appointment of management personnel, and disposition 
of profits, and that these decisions were neither reviewed nor ap- 
proved by Sinopec or any other entity. 


Final Determination, 61 Fed. Reg. at 14,060. 
Plaintiff also argues that Commerce’s determination was not sup- 


ported by substantial evidence.’ Air Product’s Brief at 8. This argument 
has no merit. 


‘ Sichuan was founded in 1974 with funds from the Chinese government through the Ministry of Textiles. C.R. Doc 
16 at A~-4, Govt. App. 2. In 1983, it became a part of Sinopec, another state-owned company engaged in the petroleum 
business. Jd. Throughout verification, Sichuan maintained that, under PRC decentralization laws, Sichuan is no lon- 
ger part of Sinopec. C.R. Doc. No. 60 at 1, Pl. App. 1 

5 The Court’s analysis does not imply that Commerce’s de facto standard requires a threshold finding of indepen- 
dence from another entity as argued by Plaintiff. 


9 Plaintiff also alleges Commerce “ignored evidence that demonstrated that Sichuan was controlled by the central 
government.” Air Product’s Brief at 8. Plaintiff quotes selectively from the record and mischaracterizes Sichuan’s 
questionnaire responses in an attempt to support this argument. First, Plaintiff argues “Commerce explicitly stated 
that Sichuan was unable to produce any evidence which referred to its severance of ties to Sinopec.” Jd. at 8-9. Howev- 
er, the statement cited by Plaintiff, concludes “we observed no indication in any part of our verification that Sinopec 
was involved in any of the sales or factors of production areas examined.” C.R. Doc. No. 60 at 1, Pl. App. 1. 

Second, Plaintiff argues “[v]erification proved that Sichuan does, in fact, report the names of its managers to govern- 
mental authorities.” Air Product’s Brief at 11. The Department’s questionnaire asked Sichuan to indicate whether it is 
required to notify any governmental authorities of who the managers are, and if so to identify which government au- 
thorities and the purpose of the notification. PR. Doc. No. 47 at A-4, Govt. App. 1. Plaintiff contends Sichuan failed to 


Continued 
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As noted, in order to determine whether Sichuan was an independent 
entity, Commerce requested that the company provide economic, indus- 
try, and company-specific information. PR. Doc. No. 47 at A~1, A-2, A-4, 
Govt. App. 1. In its June 30, 1995 response, Sichuan provided govern- 
ment regulations, the company’s business license, price negotiation 
documents, financial statements, organization charts, sample sales doc- 
uments and product sales literature. C.R. Doc. No. 16, Govt. App. 2. 

During on-site verification of the Sichuan manufacturing facility, 
Commerce examined Sichuan’s corporate structure and affiliations. 
C.R. Doc. No. 60 at 1, Pl. App. A-1. Commerce reviewed Sichuan’s busi- 
ness license, its acquisition, and implications regarding ownership of 
the company. Jd. A-1-A-2. Commerce examined the steps involved in 
planning, development, review, approval and dissemination of Si- 
chuan’s business plan. Commerce found that there “is no restriction on 
the business license restricting Sichuan’s business to import and ex- 
port. Under [certain PRC laws], it can export without going through a 
trade company.” Id. A-4—A-5. “[T]he business license requires the com- 
pany to operate within the scope of business as specified in the business 
license * * *. The license establishes that the company is an indepen- 

lent legal entity that is responsible for its own profits and losses.” Id. Al 

Sichuan also provided evidence of legislative enactments and other 
measures by the PRC government to decentralize control of companies. 
Final Determination, 61 Fed. Reg. at 14,058. Sichuan noted the various 


acts passed by the People’s Congress which provide Chinese corpora- 
tions with considerable autonomy with respect to production, price-set- 
ting, sales, investment, personnel and wages. C.R. Doc. No. 16 at 
A-1-A-11; Govt. App. 2. In the final determination Commerce ex- 
plained: 


[Commerce] has reviewed these and other enactments in prior 
cases and has previously determined that these laws indicate that 
the responsibility for managing state-owned enterprises has been 
shifted from the government to the enterprise itself. 


Final Determination, 61 Fed. Reg. at 14,058. Sichuan also submitted 
documents which establish that PVA is not included on the list of prod- 
ucts that may be subject to central government export constraints. Jd. 
The Court finds that the evidence verified by Commerce supports a find- 
ing of a de jure absence of governmental control. 

The evidence reviewed by Commerce also supports a finding of a de 
facto absence of government control. Commerce examined how Sichuan 
negotiates sales, how prices are set, and the process by which Sichuan 


answer these questions, therefore, “the record * * * affirmatively demonstrates continued involvement by outsiders in 
Sichuan’s business operations.” Air Product’s Brief at 11. The Department’s questionnaire, however, required that 
Sichuan respond only if such notification was required. PR. Doc. No. 47 at A-4, Govt. App. 1 

Finally, Plaintiff alleges Sichuan’s maintenance of a “profits payable” account “indicates that profits sometimes may 
be paid to Sinopec or other government-controlled entities.” Air Product’s Brief at 13. Plaintiff acknowledges Com- 
merce determined that Sichuan officials made all decisions regarding the disposition of profits. Nevertheless, Plaintiff 
contends the absence of payments during the period of investigation does not prove that profits are not paid to outside 
entities. Air Product’s Brief at 13. The Court does not agree. Absent strong evidence to the contrary, it was appropriate 
for Commerce to rely upon verified evidence from the period of investigation as the basis for its determination. Al Tech 
Specialty Steel Corp. v. United States,20CIT___,__, 947 F Supp. 510, 519 (1996) 
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deals with convertible currency from export sales, including whether 
there are any restrictions on the use of foreign currency. C.R. Doc. No. 60 
at 2, Pl. App. 1. Commerce also reviewed how Sichuan’s management is 
selected. Id. at 3. 

Sichuan provided evidence supporting its claim that it sets prices 
based upon individual negotiations with U.S. importers and that 
“(t]hese prices are not subject to review or guidance from any govern- 
mental organization.” Jd. at 2;C.R. Doc. No. 16 at A-8, App. A-3, Govt. 
App. 2. Commerce also reviewed Sichuan’s statement that “it does not 
coordinate its selling and pricing activities with other exporters, and 
that the PRC government has no involvement in coordinating Sichuan’s 
export activities.” C.R. Doc. No. 16 at A-8. Commerce “observed no evi- 
dence that parties outside Sichuan were involved in its sales decisions.” 
PR. Doc. No, 60 at 2, Pl. App. 1. 

Commerce verifiers also “[r]eviewed the process by which Sichuan 
deals with convertible currency from export sales, including whether 
there are any restriction|s] on the use of foreign currency.” Id. at 3. Si- 
chuan provided evidence that it retains the proceeds of its export sales 
and makes independent decisions regarding disposition of profits or fi- 
nancing of losses. C.R. Doc. No. 16 at A-10, Govt. App. 2. Commerce 
found that Sichuan was not subject to any foreign exchange targets set 
by any government authority and that there were no restrictions in the 
use of its revenues and that it controlled its bank account.!° C.R. Doce. 
No. 60 at 3, Pl. App. 1. 

Further, the verification team reviewed Sichuan’s report that the 
company did not share any managers or owners with its competitors and 
found no inconsistencies. Jd. Sichuan also provided a list of its manage- 
ment and described how it was selected. C.R. Doc. No. 16 at A-4, A-9, 
Govt. App. 2. During its examination of Sichuan’s records, Commerce 
found nothing to contradict Sichuan’s claims. PR. Doc. No. 60 at 3, Pl. 
App. 1. 

In conclusion, the Court finds there is sufficient evidence on the re- 
cord supporting Commerce’s determination of the absence of de jure 
and de facto governmental control over Sichuan’s export activities. 
Thus, Commerce properly assigned a company-specific rate to Sichuan. 


2. Calculation of the Factors of Production: 


A. Calculation of Factory Overhead, G&A and Profit 


Once Commerce determined India to be the appropriate surrogate 
country, it sought surrogate values for each factor of production. Com- 
merce stated that it would select, where possible, publicly available, 
published information (“PAPI”). Commerce provided interested parties 
with the opportunity to submit PAPI for the Department to consider 


10 Sichuan explained that “under a January 1, 1994, law, it is required to convert its foreign exchange proceeds into 


RMB, but it is permitted to maintain a foreign currency account. It keeps 100 percent of its export earnings. All of the 
foreign exchange earnings were exchanged by Sichuan’s banks into RMB, but Sichuan officials added that it is able to 
buy as much convertible currency as it wants.” C.R. Doc. No. 60 at 3, Pl. App. 1. Commerce officials found “no evidence 
to contradict this description.” Jd 
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when valuing the factor inputs. PR. Doc. No. 53, Govt. App. 4; PR. Doc. 
No. 54, Govt. App. 5. 

In its PAPI submissions, Air Products, petitioner at the administra- 
tive level, provided rates for factory overhead, general and administra- 
tive expenses (“G&A”) and profit for 1992 and 1993 based upon financial 
statements for VAM Organic Chemicals, Ltd. (“VAM Organic”). See PR. 
Doc. No. 136 at Table 1, Govt. App. 6. VAM organic is an Indian producer 
of PVA and vinyl acetate monomer (“VAM”), a major input into PVA. 
PR. Doc. No. 145 at 7, Attachment 9, Govt. App. 7 (Preliminary Valua- 
tion Memorandum, Oct. 2, 1995). In its preliminary calculations, Com- 
merce relied upon petitioner’s PAPI, and after making certain 
adjustments, applied a factory overhead rate of 37.44%, a general ex- 
penses rate of 45%, and a profit rate of 4.78%. Id. 

Subsequently, Sichuan provided PAPI for factory overhead, G&A, and 
profit values. PR. Doc. No. 177 at 1-2, Govt. App. 8. While Sichuan ar- 
gued that information from the Indian chemical industry as a whole was 
preferable, it also submitted data from Polychem, Ltd. (“Polychem”), a 
company that Sichuan alleged to be a more significant Indian producer 
of PVA than VAM Organic. The values submitted by Sichuan included, a 
factory overhead rate of 22.03%, a general expenses rate of 29.97%, and 
a profit rate of 0%. Id. at 3. 

In its final calculations, Commerce used a simple average of the facto- 
ry overhead, G&A and profit percentages reported for Polychem and 
VAM Organic. PR. Doc. No. 210 at 2, Attachment 5, Govt. App. 9 (Final 
Valuation Memorandum, March 22, 1996). Commerce applied a rate of 
29.44% for factory overhead, 37.57% for general expenses, and 2.40% for 
profit. Id. Attachment 5. 

Plaintiff challenges Commerce’s calculation of factory overhead, 
G&A and profit, arguing that the averaging of data from both Indian 
producers was not in accordance with law.!! Air Product’s Brief at 25. 
Plaintiff argues Commerce should use VAM Organic as the sole source 
to calculate factory overhead, G&A and profit. Jd. Plaintiff maintains 
VAM Organic is more representative than Polychem of the PVA indus- 
try in India. Jd. In the alternative, Plaintiff contends if the Department 
uses information submitted by both producers, Commerce should 
weight-average them based on the relative proportions of PVA, VAM 
and VAM intermediates to total production. Id. at 26. 

The antidumping statute provides that when an NME country is con- 
cerned, Commerce shall determine normal value 


on the basis of the value of the factors of production utilized in pro- 
ducing the merchandise and to which shall be added an amount for 


11 Generally, Commerce seeks to base surrogate values upon the industry experience closest to the producer under 
investigation. Final Determination, 61 Fed. Reg. at 14,061. In this case, given the record evidence from the two produc- 
ers of the subject merchandise, Commerce determined there was no need to rely upon the experience of the Indian 
chemical] industry as a whole. Id. 

At the administrative level, Sichuan argued that Commerce should use information from the Indian chemical 


industry as a whole. Id. at 14,060. However, before this Court no party challenges Commerce’s decision not to rely on 
the Indian chemical industry as a whole 
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general expenses and profit plus the cost of containers, coverings, 

and other expenses 
19 U.S.C. § 1677b(c)(1)(1994). In valuing factors of production under 
this section, Commerce “shall utilize, to the extent possible, the prices 
or costs of factors of production in one or more market economy coun- 
tries that are—(A) at a level of economic development comparable to 
that of the nonmarket economy country, and (B) significant producers of 
comparable merchandise.” Id. § 1677b(c)(4). 

Factory overhead is one component of a product’s cost of manufactur- 
ing (“COM”), which also includes material and labor. The value of facto- 
ry overhead is generally calculated as a percentage of manufacturing 
costs. Magnesium Corp. of America v. United States,20CIT_-,__ 
938 F. Supp. 885, 897 (1996). 

Nothing in the antidumping statute mandates that Commerce must 
derive normal value in an NME case exclusively from one source in the 
surrogate country. The statute provides simply that “valuation of the 
factors of production shall be based on the best available information” 
regarding values of such factors in the surrogate country. 19 U.S.C. 
§ 1677b(c)(1). “If the statute is silent or ambiguous with respect to [a] 
specific issue, the question for the court is whether the agency’s answer 
is based on a permissible construction of the statute.” Chevron U.S.A., 
Inc. v. Natural Resources Defense Council, 467 U.S. 837, 843 (1984). In 
this case, Commerce had information from two producers of the subject 
merchandise. Commerce reasonably decided to use an average of the 
available data from both producers. As Commerce explained: 


Because there is nothing in this case to indicate that one factor (i.e. 
sales volume or production volume) is more important than the oth- 
er in valuing factory overhead, general and administrative ex- 
penses and profit, we determine that weight-averaging the data 
from both companies on the basis of either factor is inappropriate. 
Accordingly, we have weighted the data equally between each com- 
pany and calculated factory overhead, general and administrative 
and profit percentages using a simple average of the percentages 
derived from each producer * * *. 
Final Determination, 61 Fed. Reg. at 14,061. Commerce’s approach 
comports with Congress’ intent that the Department use relevant data 
on production of the same class or kind of merchandise. H.R. Conf. Rep. 
No. 576, 100° Cong., 2d Sess. 591 (1988). Accordingly, Commerce’s 
methodology represents a permissible application of 19 U.S.C. 
§ 1677b(c)(1). 

Commerce’s determination also must be supported by substantial 
evidence. See 19 U.S.C. § 1516a(b)(1)(B)(i). After review of the available 
data from Polychem and VAM Organic, Commerce determined that 
there was “no significant difference in the quality and representative- 
ness of the data contained in the financial statements.” Final Deter- 
mination, 61 Fed. Reg. at 14,061. However, Commerce failed to cite 
evidence to support its conclusion that VAM Organic and Polychem are 
“equally representative” of the PVA industry in India. “[T]he orderly 
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functioning of the process of review requires that the grounds upon 
which the administrative agency acted be clearly disclosed and ade- 
quately sustained.” SEC v. Chenery Corp., 318 U.S. 80, 94 (1943). Ac- 
cordingly, this issue is remanded to Commerce for reconsideration. 

B. Application of Factory Overhead 

As noted above, Commerce calculated a factory overhead percentage 
using an average of the percentages derived from both Polychem and 
VAM Organic. To calculate a factory overhead value this percentage was 
applied to the COM in the last stage of PVA production. PR. Doc. No. 145 
at 7, Govt. App. 7. 

Plaintiff argues the surrogate producers in India were not as “verti- 
cally integrated” as the PRC producers. Therefore, Plaintiff maintains 
Commerce should have applied the surrogate factory overhead percent- 
age rate at upstream stages of PVA production in order to fully account 
for the factors of production. Air Product’s Brief at 16. Plaintiff con- 
tends Commerce’s approach understates Sichuan’s production costs. 
Id. 

Commerce has considerable discretion in the evaluation of factors of 

production. Nation Ford Chem. Co. v. United States,21. CIT ___, 
985 F Supp. 133, 136-37 (1997), appeal docketed, No. 98-1254 (Fed. Cir Cir, 
Feb. 9, 1998). When examining Commerce’s factual determinations 
“(i]t is not within the Court’s domain either to weigh the adequate quali- 
ty or quantity of the evidence for sufficiency or to reject a finding on 
grounds of a differing interpretation of the record.” Timken Co. uv. 
United States, 12 CIT 955, 962, 699 F. Supp. 300, 306 (1988), aff’d, 894 
F.2d 385 (Fed. Cir. 1990). 

The purpose of the NME statutory scheme is to arrive at the best esti- 
mate of market value in the country of export. Magnesium Corp., 20 CIT 
at _, 938 F Supp. at 897 n.64. Commerce “utilize[d], to the extent 
possible, the prices or costs of factors of production in one * * * market 
economy country] * * * at a level of economic development comparable 
to that of the nonmarket economy country. ***” See 19 US.C. 
§ 1677b(c)(4). Adhering to the statutory mandate, Commerce used fac- 
tory overhead data taken from an investigation of two Indian producers, 
because they were deemed to reflect an experience close to that of PVA 
producers in the PRC. 

According to Plaintiff, “irrefutable evidence” demonstrates that the 
surrogate producers in India are not as “vertically integrated” as PRC 
producers. Air Product’s Brief at 16. Plaintiff asserts that Sichuan pro- 
duces “virtually all” of the factors of production upstream from PVA 
production, while the Indian surrogates purchased most of their raw 
materials. Id. at 20. However, in Sichuan’s questionnaire submission of 
July 20, 1995, the company listed twenty five material and energy in- 
puts purchased by the company. P]. App. 15 at App. D6 (Sichuan Section 
D Response, Purchased Raw Materials and Energy). Furthermore, the 
Indian surrogates are producers and sellers of acetic acid, the primary 
material for making PVA. See VAM 1992-93 Financial Statement at 25, 
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Pl. App. 8; Polychem 1992-93 Annual Report at 29, Pl. App. Ex. 9. In 
contrast, Sichuan purchases acetic acid. Pl. App. 15 at App. D6. 

Plaintiff also emphasizes that the Indian producers purchased such 
inputs as acetylene, oxygen, nitrogen, and treated water, while Sichuan 
manufactures or processes these materials itself. Air Product’s Brief at 
19. The Department responded to this argument in the final determina- 
tion. Commerce stated: 


[T]he Indian financial statements state only that the Indian pro- 
ducers consume such inputs, but contain no information as to 
whether or not such consumption is derived from internal 
manufacture. Further analysis of these documents indicates that 
the Indian producers have considerable investment in PVA produc- 
tion facilities. 
Final Determination, 61 Fed. Reg. at 14,060. Commerce determined 
that such investment may in fact represent vertical integration at the 
same level or close to that of the PRC producers. Accordingly, the record 
supports Commerce’s conclusion that “[t]here is no evidence * * * to in- 
dicate that the Indian producers are any less vertically integrated than 
the PRC PVA producers.” Id. 


C. Valuation of Indirect Labor Costs 


Indirect labor is often accounted for in a firm’s factory overhead ex- 
penses. In this case, however, upon review of the surrogate data for fac- 


tory overhead, Commerce determined “indirect labor is not included in 
factory overhead.” PR. Doc. No. 145, at 7n.7, Govt. App. 7. Subsequent- 
ly, Commerce calculated values for indirect labor separately based upon 
information provided by each producer. !? 

Sichuan calculated an indirect labor rate by dividing the amount of its 
indirect labor by the production total. See C.R. Doc. No. 60 at Ex. 39, 
Govt. App. 10 (Commerce’s Valuation Report of Sichuan, Dec. 13, 1995). 
Commerce used the verified amounts reported by Sichuan in its factors 
of production calculation. Id. 

At the administrative level, Plaintiff argued that a value for indirect 
labor should be applied to all upstream production stages. Plaintiff 
maintained that Commerce’s methodology understated Sichuan’s indi- 
rect labor costs. Pl. App. 10 at 29 (Air Product’s Case Brief, Jan. 30, 
1996). Commerce rejected this argument stating, “[wle verified Si- 
chuan’s indirect labor reporting and found no basis to add additional 
factors for this input * * * Sichuan * * * reported all indirect labor fac- 
tors and no further accounting for this input is warranted.” Final Deter- 
mination, 61 Fed. Reg. at 14,063. 

Plaintiffcontinues to assert that Sichuan significantly underreported 
its indirect labor cost by reporting indirect labor only for the final stage 
of the production process. Air Product’s Brief at 23. Plaintiff contends 
that Commerce must apply a value for indirect labor to all upstream pro- 
duction stages, as in Manganese Metal From the People’s Republic of 


12No party challenges Commerce’s decision to calculate values for indirect labor separately. 
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China, 60 Fed. Reg. 56,054 (Dep’t Commerce 1995)(final admin. rev.). 
Id. at 24. Plaintiff’s reliance upon Manganese Metal is misplaced as that 
case is inapposite. 

In Manganese Metal, the Department did not request and the re- 
spondents did not report any separate factors for indirect labor. 60 Fed. 
Reg. at 56,050. When the Department realized in Manganese Metal that 
the Indian data it was using to calculate a factory overhead rate did not 
include indirect labor, Commerce estimated an amount for this factor, 
which it added to certain indirect labor information it had gathered at 
verification. Jd. In contrast, in this case Sichuan reported indirect labor 
information and Commerce used the verified amounts reported by Si- 
chuan. C.R. Doc. No. 24, at 7 n.7; C.R. Doc. No. 60 at 12, Ex. 39, Govt. 
App. 10. 

Plaintiff also argues that Commerce’s determination “not to add 
additional factors for indirect labor” was not supported by substantial 
evidence. Air Product’s Brief at 24. Plaintiff maintains “the record evi- 
dence does not support Commerce’s conclusion that indirect labor costs 
were fully reported.”!8 Id. 

In addressing factual issues, “[t]he function of this court is not to re- 
weigh the evidence, but rather to ascertain whether [Commerce’s] de- 
termination is ‘unsupported by substantial evidence on the record, 
* * * °°” Matsushita Elec. Indus. Co. v. United States, 3 Fed. Cir. (T) 44, 
54, 750 F2d 927, 936 (1984). The possibility of drawing two inconsistent 
conclusions from the evidence does not prevent an agency’s finding 
from being supported by substantial evidence. Consolo v. Federal Mari- 
time Comm’n, 383 U.S. 607, 620 (1966)(citations omitted). 

In its questionnaire responses for labor inputs, Sichuan reported the 
number of workers in each workshop or production step, multiplied 
these numbers by the weeks worked, and multiplied this result by 44, 
based on a workweek of 44 hours. This result was divided by the produc- 
tion total. See C.R. Doc. No. 60 at 11-12, Ex. 39, Govt. App. 10. These 
figures were verified by Commerce. Id. It is on the basis of this informa- 
tion that Commerce made its determination that Sichuan “reported all 
indirect labor factors.” Final Determination, 61 Fed. Reg. at 14,063. 
Thus, Commerce’s finding that there “was no basis to add additional 
factors for [indirect labor]” was supported by substantial evidence. That 
Plaintiff “can point to evidence * * * which detracts from * * * [Com- 
merce’s] decision and can hypothesize a * * * basis for a contrary deter- 
mination is neither surprising nor persuasive.” Matsushita, 3 Fed. Cir. 
(T) at 54, 750 F2d at 936. Commerce provided evidence demonstrating 
the accuracy of Sichuan’s reported indirect labor information. There- 


+” Plaintiff argues Sichuan significantly underreported its labor costs. Plaintiff alleges there is a discrepancy be- 
tween the number of workers Sichuan reported and the number of employees Sichuan has. Air Product’s Brief at 24. To 
support this argument, Plaintiff cites an estimated number of employees that Plaintiff alleges Sichuan reported. Plain 
tiff extrapolated this estimate from various Sichuan questionnaire responses. Jd. Plaintiff's estimated extrapolation is 
less than 10% of the number of employees Plaintiff alleges Sichuan has. Here, Plaintiff cites a passage from a 1988 
Sichuan Company Brochure stating “[t]here are over ten thousand workers and staff members in our plant.” Id.; P! 
App. 6 at 5. Thus, Plaintiff apparently claims that it has identified an inconsistency in Sichuan’s reporting. 
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fore, Commerce’s decision not to add additional factors for this input 
was appropriate. 


CONCLUSION 

This case having been duly submitted for decision and the Court, after 
due deliberation, having rendered a decision herein; now, in conformity 
with said decision, it is hereby 

ORDERED that the issue of Commerce’s determination that VAM Or- 
ganic and Polychem are equally representative of the Indian PVA indus- 
try is remanded for further consideration in accordance with the 
Court’s opinion; and it is further 

ORDERED that the remand results are due on Monday, July 6, 1998; 
comments and responses are due on Thursday, August 6, 1998; and 
rebuttal comments are due on Thursday, August 20, 1998; and it is 
further 

ORDERED that Plaintiff’s motion is denied in al! other respects and the 
final determination is sustained in all other respects. 


(Slip Op. 98-61) 
WOLFF SHOE CoO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 92-08-00557 
(Dated May 6, 1998) 


JUDGMENT 


TSOUCALAS, Senior Judge: In accordance with the decision (Apr. 14, 
1998) and mandate (Apr. 29, 1998) of the United States Court of Appeals 
for the Federal Circuit, Appeal Nos. 97-1049,-1079, holding that the in- 
junctions issued in Volume Footwear Retailers of Am. v. United States, 
10 CIT 12 (1986), properly enjoined the liquidation by the U.S. Customs 
Service of “all entries of non-rubber footwear from Spain” covered by 
the Department of Commerce, International Trade Administration’s 
1980-82 reviews, including plaintiff's entries, it is hereby 

ORDERED that the portion of the Court’s decision in Wolff Shoe Co. v. 
United States,20 CIT __, 986 F. Supp. 1084 (1996), holding that the 
injunctions issued in Volume Footwear, did not suspend liquidation of 
plaintiff's entries under 19 U.S.C. § 1504(d) is vacated; and it is further 

ORDERED that plaintiff is not entitled to a refund with respect to the 
countervailing duties paid in connection with plaintiff's Schedule II en- 
tries; and it is further 

ORDERED that this case is dismissed. 
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(Slip Op. 98-62) 
ANN’S TRADING CoO., PLAINTIFF v. UNITED STATES, DEFENDANT 
Court No. 98-04—00897 
[Plaintiff's Motion For Recusal Denied.] 
(Decided May 8, 1998) 


Peter S. Herrick, Miami, Fla., for Plaintiff. 

Frank W. Hunger, Assistant Attorney General; Joseph I. Liebman, Attorney-in-Charge, 
International Trade Field Office, Commercial Litigation Branch, Civil Division, U.S. De- 
partment of Justice (Aimee Lee); Sheryl A. French, Of Counsel, Office of Assistant Chief 
Counsel, International Trade Litigation, United States Customs Service, for Defendant. 


DECISION DENYING Motion To RECUSE 

WALLACH, Judge: On April 21, 1998, Plaintiff Ann’s Trading Compa- 
ny, Inc. filed a Motion To Show Cause And Memorandum Of Law and a 
Request For An Emergency Hearing On Its Motion For An Order To 
Show Cause And For Entry Of An Order To Shorten The Period Of Time 
For The Defendant To Respond To This Request And The Complaint. 
The Motion was heard telephonically by the Court on April 22, 1998. At 
the hearing the Court denied immediate relief to Plaintiff, set the mat- 
ter for an evidentiary hearing the following week, and ordered Plain- 
tiffs counsel to show cause why he should not be sanctioned pursuant to 


USCIT R. 11 for filing a case without an adequate investigation. 

On April 23, 1998, Plaintiff filed a Motion For Recusal seeking to re- 
move the Judge from hearing any further matters in the case. Defen- 
dant filed a Memorandum In Response To Plaintiff's Motion For 


Recusal on April 28, 1998. For the reasons which follow that Motion is 
denied. 


I 
THE Facts RELATING TO THE RECUSAL MOTION 

Plaintiff's April 21st filing consisted of a Motion To Show Cause And 
Memorandum Of Law, a Declaration of Daniel Im made in support of the 
Motion, and a Complaint with attached Exhibits. According to the Com- 
plaint “* * * the Los Angeles Customs Port Director claimed the [hand- 
bags, totebags and backpacks shipped to Plaintiff] had been seized.” ! 
Complaint 15. The Motion sought an Order to Show Cause “* * * why 
the subject merchandise should not be immediately released.” Motion 
To Show Cause at 2. 

The Motion To Show Cause was heard the next day under the tempo- 
rary restraining order standard promulgated in Int’l. Maven, Inc. v. 
McCauley, 12 CIT 55, 56-57, 678 F. Supp. 300, 301 (1988). Thus, to ob- 


1 Plaintiff takes the position that it was not asserting seizure had occurred, and that it could seek release of the goods 
as excluded rather than seized because it had not received a form of seizure notice it thought mandatory within thirty 
days. Although its counsel characterizes the government’s actions as an exclusion under 19 U.S.C. § 1499, Plaintiff's 
objections seem to be not that the merchandise was seized, but that it was improperly seized. 
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tain the relief sought Plaintiff had to show that it was likely to succeed 
on the merits, that it would suffer irreparable harm unless relief was 
granted, that the balance of hardships was in its favor, and that prelimi- 
nary relief would not be contrary to the public interest. See FMC Corp. v. 
United States, 3 F.3d 424, 427 (Fed. Cir. 1993). 

At the hearing the Court inquired about Exhibit B to Plaintiff's Com- 
plaint which consisted of a letter from the Customs Service Port Direc- 
tor in Los Angeles in which she stated: 


The two entries in question, DT8—0339317-2 and DT8-0339301-6, 
were found to contain merchandise bearing counterfeit trade- 
marks. It is the policy of the U.S. Customs Service to seize merchan- 
dise which bear counterfeit trademarks and/or piratical copyrights. 
Subsequently, the two shipments were seized under seizure 
numbers 1998-2704—000265-01 and 1998-2704-000257-01, re- 
spectively * * *. If you have any questions, please contact Jeff De- 
Haven at (310) 514-6991. 


The Court’s concern about those seizures was raised, as the Court in- 
formed Plaintiff's counsel, by the prior case of CDCOM (U.S.A.) Int’l., 
Inc. v. United States, 963 F. Supp. 1214 (CIT 1997) in which Mr. Herrick 
had filed a similar lawsuit seeking similar relief. There, the court had 
specifically held, quoting from Milin Indus., Inc. v. United States, 12 
CIT 658, 659, 691 F. Supp. 1454 (1988) that: 


If Customs’ action was an “exclusion,” * * * jurisdiction would lie 
with this Court under 28 U.S.C. § 1581(a) (1982) because Customs 
denied an importer’s protest against the exclusion of merchandise 
* * * Tf Customs’ action was a “seizure,” * * * jurisdiction would lie 
with the United States District Court * * * under 28 U.S.C. § 1356 
(1982). 


CDCOM, 963 F. Supp. at 1217. 

In response to the Court’s questions, Plaintiff's counsel stated, “* * * 
the Port Director said that it has been seized * * * presumably she’s a 
credible person * * * but we’ve received no seizure notices.” Seizure no- 
tices, according to Plaintiff's counsel, are produced by the Fines and 
Penalties Office. 

The Court denied Plaintiff's Motion for immediate relief holding that 
the Im Declaration did not provide any basis for the extraordinary relief 
sought by Plaintiff because there was no showing of perishability and 
his discussion was so vague as to potential losses and that based on 
Counsel’s statements and the Customs letter of April 15, a prima facie 
case for seizure had been made by Plaintiff. Accordingly, the Court also 
held that it would entertain a Motion for Attorney’s Fees pursuant to 
USCIT R. 11. The Court did so, because, as it pointed out to Mr. Herrick, 
the strictures of Rule 11 require a party which files pleadings to show 
they are well-grounded in fact. 
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During the course of the hearing, the following colloquy occurred: 

The Court: “Once you had those seizure numbers what have you done 
to attempt to find out, if in fact, there were seizures. Not whether they 
were valid, but whether there were seizures?” 

Mr. Herrick: “Your Honor, I’ve just returned from New York to Miami 
and I was going to begin work on that today, so I have not had a chance to 
do that yet.” 

The Court: “So what you’re telling me, * * * is that you filed this case 
without attempting to follow up on obtaining information on those sei- 
zures. Is that correct?” 

Mr. Herrick: “That’s correct your honor.” 

The Court: “Well, that’s my point about your violation of Rule 11 Mr. 
Herrick, on its face.” 

Following that hearing, the Court, on April 22, 1998, issued an Order 
which provided, inter alia: 


The Court having noted that for the Court to grant a motion to 
show cause, the plaintiff must demonstrate: (1) the threat of imme- 
diate irreparable harm; (2) the likelihood of success on the merits; 
(3) that the public interest is better served by issuing rather than by 
denying the injunction; and (4) that the balance of hardships to the 
parties favors the issuance of an injunction. International Maven, 
Inc. v. McCauley, 12 CIT 55, 56-57, 678 F. Supp. 300, 301 (1988); 
R.J.F. Fabrics, Inc. v. United States, 10 CIT 735, 742, 651 F Supp. 
1431, 1436 (1986), and the Court having further noted that; 

The Affidavit of Daniel Im attached to Plaintiff's Motion To Show 
Cause and the Exhibits to its Complaint fail to clearly identify im- 
mediate irreparable harm and neither its Motion To Show Cause 
nor the supporting materials clearly or adequately discuss the pub- 
lic interest or balancing of the hardships. Most importantly, howev- 
er, Plaintiff's Exhibits, on their face, demonstrate that the goods in 
question were seized by Customs, and that this Court has no juris- 
diction to hear this case. See CDCOM (U.S.A.) International, Inc. v. 
United States, 963 F. Supp. 1214 (CIT 1997). Plaintiff's counsel at 
oral argument of Plaintiff's Motion To Show Cause, argued that he 
was unsure the goods had actually been seized despite the written 
notice to that effect which he attached to the Complaint. He conced- 
ed, however, that he had failed to take any steps to determine the 
truth or falsity of that belief after he received written notice and be- 
fore he filed Plaintiff's Complaint. 


The Court then denied the Motion for immediate release, set an evi- 
dentiary hearing on Plaintiff's request for April 29th, and ordered that 
Plaintiff's counsel “show cause why * * * he shall not be sanctioned for 
presenting to the Court a motion unwarranted by existing law and un- 


supported by any reasonable inquiry regarding the facts stated therein, 
in violation of USCIT R. 11(b) * * *.”2 


2 Immediat ely following oral argument of the instant Motion, the Court heard testimony regarding Plaintiff's Emer- 
gency Motion as well as argument relating to Defendant’s Motion For Attorney's Fees and the Court ordered a show 
cause hearing pursuant to Rule 11. Based upon factual statements raised by Plaintiff's counsel, the Court has delayed 


ruling on those matters to give Plaintiff an opportunity to submit evidentiary material in a format proper under the 
standards of USCIT R. 56(e) 
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On April 24, 1998, Plaintiff filed its Motion for Recusal.* The Motion 
was based on a Declaration Of Bias by Plaintiff's counsel which stated 
that the Court “has a personal bias or prejudice against plaintiff's coun- 
sel,” based on arguments that: 

1) the Court “exhibited prejudice by delineating this cause of action as 
a request for a preliminary injunction which it is not. The Court has de- 
manded‘ that a representative of my client travel from Los Angeles and 
for me to travel from Miami to attend a hearing in New York on a request 
for preliminary injunction which we do not want * * *”; 

2) the Court “exhibited prejudice by ruling a seizures [sic] had taken 
place based on a letter issued by a Customs officer who is not responsible 
for making seizures”; 

3) the Court “exhibited prejudice by claiming I was required to in- 
quire of Customs if there had been a seizure”; 

4) the Court “exhibited prejudice by swa sponte dismissing the motion 
to show cause with no evidence in the record to rebut plaintiff's allega- 
tions”; 

5) the Court “exhibited prejudice by ignoring evidence that no action 
had been taken on the protests which vests this court with jurisdiction 
to consider the exclusion”; 

6) the Court “exhibited prejudice by not accepting the avenues I had 
chosen to determine the reasons Customs was excluding plaintiff's mer- 
chandise”; and 

7) the Court “exhibited prejudice by sua sponte initiating a USCIT R. 
11 proceeding against me. This has a ‘chilling’ effect on my zealous rep- 
resentation of my client and has created a ‘hostile’ environment in 
which the hearing scheduled for April 29, 1998 will be conducted.” 

The Government filed an opposition to Plaintiff's Motion For Recusal 
on April 28, 1998. 

Oral argument of Plaintiff's Motion was heard prior to other pending 
Motions on April 29, 1998. 


3 The Motion was brought pursuant to USCIT Rule 1, Fed. R. Civ. P 63 and 28 U.S.C. § 144. At oral argument Plain- 
tiff's counsel stated that he had overlooked the existence of USCIT R. 77(e)(5) which is this court’s version of Fed. R 
Civ. P. 63 and which contains identical language. Plaintiff's counsel informed the Court that his citation to USCIT R. 1 
and Fed. R. Civ. P. 63 were solely procedural for the purpose of obtaining a new judge if the current judge was disquali- 
fied. The substance of his Motion was solely related to 28 U.S.C. § 144 


4 4 review of the record of the April 22, 1998 hearing does not show any demand that a representative of Plaintiff 
travel from Los Angeles. Plaintiff's counsel was, however, informed that he would have an opportunity to present evi- 
dence, including witnesses, at an evidentiary hearing. 
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II 
DISCUSSION 
A 
28 U.S.C. § 144 AND THE CASES WHICH INTERPRET IT MAKE IT CLEAR 

THat A ReEcuSAL MOTION Must BE BASED EITHER ON AN 

EXTRAJUDICIAL SOURCE OR REVEAL SuCH A HIGH DEGREE OF 

FAVORITISM OR ANTAGONISM As TO MAKE FAIR JUDGMENT IMPOSSIBLE 

Since its enactment, the courts have construed Section 144° very nar- 
rowly. Wright, Miller & Cooper Federal Practice and Procedure: Juris- 
diction 2d, § 3542 at 555 (1984); Toni-Ann Citera, A Look At The 
Extrajudicial Source Doctrine Under 28 U.S.C. 455, 85 J.Crim.L. & 
Criminology 1114, 1117 (1995); United States v. Alabama, 828 F.2d 
1532, 1540 (11*" Cir. 1987) (in light of its strict requirements, disqualifi- 
cation was difficult under section 144). Indeed, section 144’s require- 
ments place a heavy burden on the party seeking recusal. In order to 
prove the affidavit’s sufficiency, the party must: 1) allege specific mate- 
rial facts showing bias; 2) prove that these facts amount to personal bias; 
and 3) show that the facts are sufficient to convince a reasonable person 
that bias actually exists. Id. (citing Parrish v. Bd. of Comm’rs, 524 F.2d 
98, 100 (5¢* Cir. 1975)). 

Moreover, the alleged bias must either “stem from an extrajudicial 
source and result in an opinion on the merits on some basis other than 
what the judge learned from his participation in the case,”® United 
States v. Grinnell Corp., 384 U.S. 563, 583 (1966) or reveal such a “high 
degree of favoritism or antagonism as to make fair judgment impossi- 
ble.”? Liteky, 510 U.S. at 555 (illustrating situation in case where judge 
made statement that German-Americans’ hearts reek with disloyalty); 
see also Davis v. Board of School Commissioners, 517 F.2d 1044, 1051 
(5' Cir. 1975) cert. denied, 425 U.S. 944 (1976) (also referred to as the 
“pervasive bias exception” to the extrajudicial source rule). 

Thus, “judicial rulings alone almost never constitute a valid basis for 
a bias or partiality motion.” Liteky, 510 U.S. at 555 (proper grounds for 
appeal, not for recusal).* In addition, “judicial remarks during the 
course of a trial that are critical or disapproving of, or even hostile to, 


Section 144 provides that 
Whenever a party to any proceeding in a district court makes and files a timely and sufficient affidavit that the 
judge before whom the matter is pending has a personal bias or prejudice either against him or in favor of any 
adverse party, such judge shall proceed no further therein, but another judge shall be assigned to hear such pro- 
ceeding 
The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists, and shall be filed not 
less than ten days before the beginning of the term at which the proceeding is to be heard, or good cause shall be 
shown for failure to file it within such time. A party may only file one such affidavit in any case. It shall be accompa- 
nied by a certificate of counsel of record stating that it is made in good faith 
6 The Supreme Court in Liteky v. United States, 510 U.S. 540 (1994), clarified that the extrajudicial source doctrine is 
“the only common basis, but not the exclusive one” for disqualifying a judge. Id. at 551 (emphasis omitted). “[Nleither 
the presence of an extrajudicial source necessarily establishes bias, nor the absence of an extrajudicial source necessari- 
ly precludes bias, it would be better to speak of the existence of a significant (and often determinative) ‘extrajudicial 
source’ factor, than of an ‘extrajudicial source’ doctrine, in recusal jurisprudence.” Id. at 554-555 (emphasis omitted) 


7 The Supreme Court has noted that this “favoritism” would occur only in the “rarest” of circumstances. Liteky, 510 
USS. at 555 


8 The Court noted that judicial rulings cannot possibly be shown to derive from an extrajudicial source and only in 
the rarest circumstances show the degree of favoritism or antagonism required for disqualification. Id. at 555. 
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counsel, the parties, or their cases, ordinarily do not support a bias or 
partiality challenge.” Id.; see e.g., U.S. v. Roach, 108 F.3d 1477, 1484 
(D.C. Cir. 1997) (Judge’s comments that contempt motion against de- 
fendant was strong did not warrant recusal). The Court also explained 
that “expressions of impatience, dissatisfaction, annoyance and even 
anger,” do not establish bias. Liteky, 510 U.S. at 555-56. 

Indeed, “the federal recusal statutes, in all but the most extreme cir- 
cumstances, require a showing that the judge is (or appears to be) biased 
or prejudiced against a party, not counsel.” Standing Committee on Dis- 
cipline of the United States District court for the Central District of Cali- 
fornia v. Yagman, 55 F.3d 1430, 1444 (9 Cir. 1995). Otherwise, 
“(l]awyers, once in a controversy with a judge, would have a license un- 
der which the judge would serve at their will,” Davis v. Board of School 
Commissioners, 517 F.2d at 1050. 

Those standards govern the analysis of Plaintiff's contentions in its 
Motion For Recusal.? 


B 


PLAINTIFF’S MOTION FaILs To ALLEGE THE EXISTENCE OF EITHER AN 
EXTRAJUDICIAL SOURCE OR SUCH A HIGH DEGREE OF FAVORITISM OR 
ANTAGONISM AS TO MAKE FAIR JUDGMENT IMPOSSIBLE, AND Is, 
ACCORDINGLY, DENIED 


A federal judge challenged by a recusal motion “* * * has the preroga- 


tive, if indeed not the duty, of passing on the legal sufficiency of a Section 
144 challenge.” U.S. v. Haldeman, 559 F.2d 31, 131 (D.C. Cir. 1976). 
Thus, “[t]he decision on such a motion is left, in the first instance, to the 
trial court’s discretion.” Hewlett-Packard Co. v. Bausch & Lomb Inc., 
882 F.2d 1556, 1567 (Fed. Cir. 1989). 

At oral argument Plaintiff's counsel conceded that he was not alleging 
the existence of any evidence of bias or prejudice directed against his cli- 
ent. 10 

Thus, this Court must determine whether section 144 bias or preju- 
dice exists, under the standards above enunciated based on Plaintiff's 
allegations that the Court exhibited prejudice by 1) improperly delineat- 
ing Plaintiff's Motion as a request for a preliminary injunction and set- 
ting an evidentiary hearing; 2) allegedly ruling a seizure had taken 
place; 3) holding Plaintiff's counsel was required to inquire of Customs 
if there had been a seizure; 4) allegedly swa sponte dismissing the motion 
to show cause with no evidence in the record to rebut Plaintiff's allega- 
tions; 5) allegedly ignoring evidence which Plaintiff claimed supported 
its position and 6) not accepting the “avenues” Plaintiff had chosen to 
determine why Plaintiff's merchandise was “exclud[ed]”; and 7) sua 


, 


c “ ° ‘ 
9 At oral argument Plaintiff's counsel said he had not read Liteky and was unfamiliar with the extrajudicial source 
doctrine 


10 The Court: “Now, did the Court make any statements which indicated any sort of personal bias against your cli- 
ent?” 


Mr. Herrick: “No.” 
Transcript of April 29, 1998 hearing, p. 7 at lines 16-19. 
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sponte initiating a USCIT R. 11 proceeding against Plaintiff's counsel. 
The Court will discuss those claims seriatim. 
] 
IMPROPER CHARACTERIZATION OF A MOTION Is NoT 
EVIDENCE OF BIAS OR PREJUDICE 

It seems self-evident that without more, the Court’s ruling that Plain- 
tiffs Emergency Motion was subject to TRO/Preliminary Injunction 
standards under the authority cited above could not constitute bias or 
prejudice under the standards of Liteky. The determination was made 
within the case, and there is no allegation of sucha “high degree of favor- 
itism or antagonism as to make fair judgment impossible.” To hold 
otherwise would mean, of necessity, that whenever a judge ruled against 
a party’s position he or she would be subject to recusal. While, that is a 
standard for which all counsel have, no doubt, at some time most de- 
voutly wished, it is not the law. The same analysis applies to Plaintiff’s 
second, fourth, fifth and sixth claims." 


9 


A Court’s ISSUANCE OF AN ORDER TO SHOW CAUSE UNDER RULE 11 CAN 
Not, WITHOUT MorE, CONSTITUTE A LEGITIMATE BASIS FOR RECUSAL 
UNDER § 144 
Plaintiff's other allegations of bias and prejudice were based on the 

court’s sua sponte initiation of a USCIT R. 11 proceeding against Plain- 

tiffs counsel for his failure, after receiving the April 15th letter, to in- 
quire of Customs if there had been a seizure before filing an action in 
which the Court would have no jurisdiction where the goods had been 
seized. 
USCIT R. 11 provides, in part, that: 
On its own initiative, the court may enter an order describing the 
specific conduct that appears to violate subdivision (b) and direct- 
ing an attorney * * * to show cause why it has not violated subdivi- 
sion (b) with respect thereto. 

USCIT R. 11(c)(1)(B). 

If the entry of such an order on the Court’s own initiative was itself 
indicative of bias or prejudice, the rule would be essentially vitiated. 

Similarly, USCIT R. 11(b) provides that an attorney’s signature on a 
pleading or motion constitutes a certification that to the best of that per- 
son’s knowledge, information or belief, after reasonable inquiry, claims 
are warranted by existing law or by a non-frivolous argument for the 
law’s extension, and that “the allegations and other factual contentions 
have evidentiary support or, if specifically so identified, are likely to 


il Plaintiff complains that the Court allegedly ruled a seizure had taken place and allegedly sua sponte dismissed the 
motion to show cause with no evidence in the record to rebut Plaintiff's allegations. Plaintiff misapprehends the 
Court’s rulings. The Court found that there was insufficient evidence to justify the issuance of Plaintiff's requested 
emergency order under the TRO standard it found applicable. The Motion, however, was not dismissed and Plaintiff 
was specifically given the opportunity to present evidence to support his motion and claim no seizure had occurred at an 
evidentiary held under the preliminary injunction hearing standard the Court found applicable. 
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have evidentiary support after a reasonable opportunity for further in- 
vestigation or discovery * * *.” 

Plaintiffs assertion of jurisdiction where seizure deprives the court of 
jurisdiction, was made in the face of its counsel’s receipt of written infor- 
mation to the contrary before this action was filed. Despite such plain 
notice, including seizure numbers, counsel declined to investigate 
whether there was any reasonable basis for believing no seizure had ac- 
tually occurred. Instead, he chose to rest on his assertion that Customs’ 
failure to timely send seizure notices in what he asserted was the only 
proper format somehow made Customs’ action something other than a 
seizure. 

The validity or invalidity of that argument is a matter for the Court to 
determine and for a court of appeals to review. It does not, however, give 
rise to a claim of bias because counsel disagrees with the Court. Other- 
wise, as with the prior analysis, every time a court took action under 
Rule 11(b) it would be subject to challenge for bias. 


Il 


CONCLUSION 
Plaintiffhas raised no other basis for its allegation of bias or prejudice 
other than those above discussed. Under the standards discussed in Sec- 
tion II A, the Court specifically finds that the bases alleged by Plaintiff 
are insufficient for a finding of bias or prejudice. Plaintiff has neither 
identified an extrajudicial source, nor any degree of favoritism or antag- 


onism which might make a fair judgment impossible. Accordingly, 
Plaintiff's Motion To Recuse must be denied. 
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